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PFUETZNER JA  (for the Court): 

[1] The applicant (the City) appeals the amount certified as 

compensation to the respondent (the owner) by the Land Value Appraisal 

Commission (the LVAC) for injurious affection of land resulting from a 

partial expropriation. 

[2] At the conclusion of the hearing, we dismissed the appeal with 

reasons to follow.  These are those reasons. 

Background 

[3] On February 26, 2014, the City expropriated a strip of land running 

along the western boundary of the owner’s commercial property for the 
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purpose of road improvements in the Polo Park area of Winnipeg.  The 

expropriation resulted in the loss of landscaping elements along the western 

boundary of the property, the loss of two parking stalls and the reduction in 

depth of 26 other parking stalls.  The road improvements affected vehicular 

access to the property. 

[4] The parties agreed that the market value of the expropriated land 

was $277,500.  The parties did not agree on injurious affection of the 

remainder of the land (see section 30 of The Expropriation Act, CCSM c E190 

(the Act)).  The City’s expert appraiser opined that there was no injurious 

affection or, if there was, the damages were nominal.  The owner’s expert 

appraiser calculated the injurious affection to be in the amount of $1,637,500. 

[5] The LVAC found that there was injurious affection and adopted the 

calculation methodology used by the owner’s appraiser which was, in essence, 

a “before and after” comparison.  This method involves subtracting the market 

value of the remaining property after the expropriation from the market value 

of the entire property before the expropriation.  The resulting figure represents 

the sum of the market value of the expropriated land and the injurious 

affection of the remainder. 

[6] The owner’s appraiser presented three valuation methods to 

determine the market value before and after the expropriation.  From these, 

the LVAC selected the direct capitalization analysis.  In applying this 

methodology, the LVAC adjusted several of the assumptions used by the 

owner’s appraiser in her calculation which ultimately resulted in an award of 

damages for injurious affection of $914,944—significantly less than what was 

sought by the owner. 
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[7] The City appeals the amount certified as compensation pursuant to 

section 44(1) of the Act.  Such an appeal may be “made on questions of law 

or fact or mixed law and fact” (section 44(2)). 

Issues 

[8] The City raises several grounds of appeal in support of its position 

that the LVAC erred in awarding any damages for injurious affection.  First, 

it asserts that the reasons are inadequate and “leave more questions than 

answers.”  Closely related to this argument is the City’s contention that the 

LVAC misapplied the civil burden of proof.  Next, the City maintains that the 

LVAC erred in failing to order production of certain evidence that post-dated 

the expropriation.  Finally, it submits that the LVAC erred in finding that the 

expropriation had a negative impact on the remaining property’s landscaping, 

parking, access and future redevelopment. 

Analysis 

[9] As this is a statutory appeal, regular appellate standards of review 

apply.  Questions of law are reviewed for correctness while questions of fact 

or mixed fact and law are reviewed for palpable and overriding error (see 

Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65 at 

para 37; and Madison Holdings Ltd v Winnipeg (City of), 2021 MBCA 94 at 

paras 19-21). 

[10] Reasons are adequate if, when read in the context of the record and 

the live issues on which the hearing focussed, they disclose an intelligible basis 

for the decision, capable of permitting meaningful appellate review (see R v 

REM, 2008 SCC 51 at para 53; Histed v Law Society of Manitoba, 2021 
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MBCA 70 at para 82; and Group III Diversified Inc v Winnipeg (City of), 2022 

MBCA 30 at para 63). 

[11] In our view, the reasons of the LVAC are sufficient to explain what 

it decided and why.  Although the LVAC stated that it was unable to calculate 

each aspect of injurious affection individually, it was able to determine a 

global award of damages in accordance with the methodology it chose.  Its 

calculations are set out in detail and it made adjustments based on the 

submissions—primarily those of the City.  The LVAC determined the market 

value of the property both before and after expropriation.  In light of the 

record, there is no mystery as to how it came to its decision.    

[12] Nor are we persuaded that the LVAC erred in law by misapplying 

the burden of proof.  It clearly accepted that the owner had met its burden 

based on the expert evidence. 

[13] We are not convinced that the LVAC erred in declining the City’s 

request that it order the production of the leases that the owner entered into 

with two new tenants three and four years after the expropriation.   The LVAC 

is given the power to determine its own procedure (see section 13(12) of The 

Land Acquisition Act, CCSM c L40) and, in our view, such an order is 

discretionary.  There is no indication that production of the leases would have 

had a material impact on the outcome of the hearing before the LVAC given 

the gap in time between the expropriation and the leases.  Moreover, the City 

rightly concedes that the leases may have proven the assumptions made by 

the owner’s appraiser.  In the circumstances, we would not interfere with the 

LVAC’s decision on this point. 
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[14] Finally, we turn to the issue of whether the LVAC made any 

reversible error in finding that the expropriation resulted in injurious affection 

of the remaining land or in calculating the award of damages.  These are 

questions of fact (see Russell Inns Ltd v Manitoba, 2016 MBCA 43 at para 12) 

or, at best, questions of mixed fact and law, both of which are reviewable for 

palpable and overriding error.   

[15] The “before and after” method of determining the market value of 

the land taken and injurious affection of the remainder is specifically 

contemplated in section 27(3) of the Act which states: 

Determining market value in certain partial takings 

27(3) Where only part of the land of an owner is expropriated, 

and that part is of a size or shape for which there is no general 

demand or market, the market value of the part taken and the 

injurious affection of the remainder caused by the taking of the 

part may be determined as being the market value of the whole of 

the owner’s land less the market value of the remainder. 

[16] We see no palpable and overriding error in the LVAC’s finding of 

injurious affection, selection of methodology or determination of damages 

and, accordingly, these decisions are entitled to deference. 

[17] In the result, the appeal was dismissed with solicitor/client costs to 

the owner in accordance with sections 15(6) and 44(3) of the Act (see Madison 

Holdings at para 84). 

 

Pfuetzner JA 
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