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CAMERON JA 

[1] This case concerns judicial review of the vires of legislative action 

taken by a municipal council in passing by-laws.  A majority of the council 

members for the Rural Municipality of St. Andrews, Manitoba (the RM) 

(council) purported to remove the duty of the mayor, the elected head of 

council for the RM, to preside over council meetings through the enactment 

of a by-law and a resolution appointing another member of council as chair of 

its meetings.   
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[2] The applicant asserts that the by-law and the resolution are ultra 

vires on the basis that council did not have the authority to enact the by-law 

or pass the resolution.  For the reasons below, I agree. 

Facts 

[3] The applicant was elected as mayor of the RM in October 2018.  On 

that date, six councillors were also elected by ward.  The relationship between 

the applicant and council was discordant.  Essentially, council and the 

applicant disagreed about a wastewater project that council (including the 

applicant) voted to proceed with in May 2019.  The applicant was unhappy 

with the decision and spoke out about it.   

[4] As well, members of council were concerned that the applicant was 

not maintaining decorum at council meetings and made comments at public 

events and to the media that reflected her personal opinions, rather than the 

positions and decisions of council. 

[5] As early as July 2019, a number of council members discussed 

changes to the procedures by-law in effect at the time that were aimed at 

dealing with their concerns.  The result was that, on December 10, 2019, 

council amended its then procedures by-law—The Rural Municipality of 

St Andrews, by-law No 4315, The RM of St Andrews Procedures By-law (24 

September 2019)—by passing by-law No 4319 (10 December 2019).  As 

amended, section 8.1 of by-law 4319 states: 

 

8.1 By the first regular Council meeting in each year, the Council 

shall by resolution appoint: 
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a) A member to the position of Chair who will chair all 

Council & Committee of the Whole meetings [council 

meetings]; and 

 

b) A member who will serve as Deputy Chair and chair 

meetings in the absence of the person appointed as 

Chair. 

 

[6] Before the amendment, section 8.1 of by-law 4315 provided: 

 

8.1  All meetings of Council shall be chaired by the Mayor, or in 

the absence of the Mayor, by the Deputy Mayor.  If the 

Mayor or Deputy Mayor is not present at the time scheduled 

for a meeting, the Council may appoint one of its members 

to chair the meeting.  

 

[7] A special meeting of council was held on December 16, 2019 

wherein, the respondent, Deputy Mayor John Preun, moved by resolution to 

appoint a chair and deputy chair for council meetings.  In the result, he was 

nominated as the chair and Councillor Hoebee was appointed deputy chair.  

This became Resolution 653-2019 (resolution 653).  

[8] In response, the applicant applied, pursuant to section 382(1) of The 

Municipal Act, CCSM c M225 (the Act), for, among other things, a declaration 

that by-law 4319 and resolution 653 be declared invalid.   

[9] The application judge dismissed her application.  

Decision of the Application Judge 

[10] While there was some disagreement as to how the standard was to 

be applied, the application judge stated that the parties agreed that the standard 

of review to be applied to a challenge to a municipal by-law or resolution was 
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reasonableness, as set out in Canada (Minister of Citizenship and 

Immigration) v Vavilov, 2019 SCC 65 at para 109.   

[11] In conducting his analysis, the application judge referred to 

sections 83(2) and 149(3)(f) of the Act, which were key to his decision. 

[12] Section 83(2) states: 

 

Duties of the head of council 

83(2)  In addition to performing the duties of a member of a 

council, the head of council has a duty 

 

(a) to preside when in attendance at a council meeting, except 

where the procedures by-law or this or any other Act otherwise 

provides; 

 

(b) to provide leadership and direction to the council; and 

 

(c) to perform any other duty or function assigned to a head of 

council by the council or by this or any other Act. 

 

[emphasis added] 

 

[13] Section 149(1) of the Act provides that a council must establish, by 

by-law, rules of procedure.  Regarding the content of the procedures by-law, 

section 149(3)(f) provides: 

 

Content of procedures by-law 

149(3) The council must in its procedures by-law provide for 

 

(f) a procedure for the appointment of a member to act as 

head of council if the head and deputy head are unable to act 

or the offices are vacant; 

 

[emphasis added] 
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[14] The mayor is the head of council of the RM (see section 80 of the 

Act and; section 2(1)(k) of the Rural Municipality of St Andrews, by-law 

No 4337, The Rural Municipality of St Andrews Organizational By-Law (12 

January 2021)). 

[15] In reviewing by-law 4319, the application judge relied significantly 

on Gendre v Fort Macleod (Town), 2015 ABQB 623, wherein the decision of 

the municipal council to remove the mayor’s authority to, among other things, 

chair council meetings was upheld.  After citing a number of passages from 

that case, the application judge concluded that section 83(2) of the Act 

authorized by-law 4319 and that section 149(3) does not prohibit “this type of 

bylaw or an appointment of a chair other than the head of council pursuant to 

resolution under the authority of that bylaw” (at para 66). 

Issues 

[16] While the applicant addressed the applicable standard of review in 

her factum and in oral argument, which I will later discuss, I would summarize 

and restate her main grounds of appeal as follows: 

(1) The application judge erred in his application of the 

reasonableness standard of review, as set out in Vavilov, to the 

determination of the authority of council to enact by-law 4319. 

(2) The application judge failed to consider whether the removal 

of the applicant as chair of council meetings could be effected 

by resolution, as opposed to a by-law. 



Page:  6 

 

[17] In addition, the applicant asks that she be ordered enhanced costs 

throughout the proceedings, regardless of outcome, on the basis that she is 

akin to a public interest litigant. 

Standard of Review 

[18] Where an appellate court reviews the decision of a reviewing judge, 

the question to be answered is whether the reviewing judge chose the correct 

standard of review and properly applied it (see Agraira v Canada (Public 

Safety and Emergency Preparedness), 2013 SCC 36 at para 47).  Each of these 

questions are questions of law reviewable on the standard of correctness (see 

Manitoba Metis Federation Inc v Brian Pallister et al, 2021 MBCA 47 at 

para 15).   

[19] The issue in this case involves judicial review of the vires of 

legislative action taken by a municipal council in passing by-laws.  The 

application judge reviewed the issue on the standard of reasonableness, as 

agreed by the parties.  However, since her appearance before the application 

judge, the applicant’s position has evolved. 

[20] The law regarding the standard of review to be applied to the vires 

of legislative action is also evolving.  It is for that reason that I now undertake 

a brief review of the applicant’s current argument regarding the applicable 

standard of review and the developing and differing jurisprudence in this area.  

[21] In Vavilov, a majority of the Supreme Court of Canada revisited the 

standard of review for administrative decisions. It stipulated that 

reasonableness is the presumptive standard of review to be applied to the 

review of administrative decisions except where the legislature has indicated 
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an intent that a different standard be applied or where the rule of law requires 

the application of the standard of correctness (see para 17).   

[22] Here, none of the rule of law exceptions outlined in Vavilov at 

paras 16-17; and in Society of Composers, Authors and Music Publishers of 

Canada v Entertainment Software Association, 2022 SCC 30 at para 28 apply. 

[23] Rather, the applicant argues that sections 382(1) and 382(3) of the 

Act evidence the intent of the Legislature that appellate standards of review, 

as set out in Housen v Nikolaisen, 2002 SCC 33, be applied.  She submits that 

the issue of whether council had the lawful authority to enact by-law 4319 and 

resolution 653 should be reviewed on the standard of correctness.  In the 

alternative, she submits that a “more robust contextual analysis” should be 

applied to the reasonableness standard of review set out in Vavilov. 

[24] Section 382(1) states: 

 

Application for declaration of invalidity 

382(1)  A person may make an application to the court for a 

declaration that a by-law or resolution is invalid on the ground that 

 

(a) the council acted in excess of its jurisdiction; 

 

(b) the council acted in bad faith; 

 

(c) the by-law is discriminatory; or 

 

(d) the council failed to comply with a requirement of this or 

any other Act or the municipality’s procedures by-law. 
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[25] Section 382(3) states: 

 

Order 

382(3)  Upon hearing an application under subsection (1), a judge 

may make the requested declaration and any other order he or she 

considers appropriate. 

 

[26] The applicant argues that section 382(3) “explicitly provides . . . a 

singular statutory remedy to have a by-law or resolution declared invalid 

based on the Council acting in excess of jurisdiction or in non-compliance 

with the Act.”  Further, she states that section 382(3) provides the Court with 

the broadest authority when considering an application under section 382(1).   

[27] She bolsters her argument by stating that judicial review on the 

grounds of bad faith and discrimination does not involve the application of a 

reasonableness standard.   

[28] The argument the applicant is currently making was not made before 

the application judge who, as I earlier indicated, stated that the applicant 

agreed that the reasonableness standard of review applied. 

[29] The respondent counters that Vavilov states that questions of 

whether administrative decision makers have acted within the scope of their 

authority are to be reviewed on the standard of reasonableness (see Vavilov at 

paras 67, 111).   

[30] In response to the applicant’s argument that section 382(1) 

evidences legislative intent that the correctness standard of review should be 

applied, the respondent refers to Vavilov, which states (at para 51): 
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. . . [N]ot all legislative provisions that contemplate a court 

reviewing an administrative decision actually provide a right of 

appeal.  Some provisions simply recognize that all administrative 

decisions are subject to judicial review and address procedural or 

other similar aspects of judicial review in a particular context. 

Since these provisions do not give courts an appellate function, 

they do not authorize the application of appellate standards.  . . .  

 

[31] In 1120732 BC Ltd v Whistler (Resort Municipality), 2020 BCCA 

101, the British Columbia Court of Appeal considered the authority of a 

municipality to enact a zoning amendment by-law.  Interpreting Vavilov, the 

Court held that the chambers judge erred in applying a two-step process when 

considering whether the municipality had the statutory authority to adopt the 

zoning amendment by-law.  That is, the chambers judge had first applied the 

correctness standard in determining whether the municipality had the statutory 

authority to adopt the zoning amendment by-law and then a reasonableness 

standard in determining whether it acted appropriately in deciding to enact it 

(see paras 25, 33).   

[32] The Court held that, pursuant to Vavilov, the reasonableness 

standard was the only one that applied and that there was no longer a two-step 

process.  It stated that, if it were to “itself interpret the Local Government Act 

[RSBC 2015, c 1] to determine whether the Zoning Amendment Bylaw falls 

within the statutory authority of the Municipality, it would be applying a 

correctness standard” (at para 39).  The test it applied was to ask if it was 

“reasonable” (at para 41) that the municipality believed its action did not 

exceed its statutory authority. 

[33] After the oral hearing in this matter, the Alberta Court of Appeal 

released Auer v Auer, 2022 ABCA 375.  In that case, the Court considered the 
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vires of the Federal Child Support Guidelines, SOR/97-175 (the Guidelines).  

In determining the correct approach for reviewing regulations made by the 

Governor in Council, such as the Guidelines, Pentelechuk JA, writing for the 

majority, considered the history of judicial review of administrative decisions 

and the effect of Vavilov on judicial review of the vires of legislation.  She 

concluded that Vavilov did not displace the principles that applied to the 

consideration of the vires of regulations, as set out in the pre-Vavilov decision 

of Katz Group Canada Inc v Ontario (Health and Long-Term Care), 2013 

SCC 64.  She summarized the principles as follows (at para 17):  

 

. . . 

• Regulations must be shown to be inconsistent with the 

objective or purpose of the enabling statute or the scope of 

the statutory mandate; 

 

• The challenged regulation and the enabling statute should be 

interpreted using a broad and purposive approach; 

 

• Regulations are presumed valid; the onus of establishing 

invalidity rests with the challenger. Where possible, 

regulations should be interpreted in a manner that reconciles 

the regulation with its enabling statute and renders it intra 

vires; 

 

• The inquiry does not involve assessing the policy merits of 

the regulations or whether they are “necessary, wise, or 

effective in practice”; 

 

• The test is an onerous one; the regulations must be 

“irrelevant”, “extraneous”, or “completely unrelated” to the 

statutory purpose for a court to conclude they are ultra vires. 
 

[34] Interesting to this case, in her analysis of judicial review of 

legislative action as it relates to municipal by-laws, she stated (at para 82):  

 



Page:  11 

 

Rules, guidelines, and “regulations” passed by administrative 

tribunals may be subject to a limited review for reasonableness. 

Assuming that the rule or regulation is validly adopted by the 

administrative tribunal in accordance with any procedural pre-

conditions, it can thereafter only be challenged for 

1) constitutionality, 2) vires, or 3) if it is so unreasonable that “no 

administrative tribunal could have reasonably passed such a 

regulation”:  Green [Green v Law Society of Manitoba, 2017 SCC 

20]; West Fraser Mills [West Fraser Mills Ltd v British Columbia 

(Workers’ Compensation Appeal Tribunal), 2018 SCC 22].  

Bylaws passed by municipal governments fall into this category, 

although bylaws enacted by democratically elected councils are 

entitled to deference: Catalyst Paper [Catalyst Paper Corp v North 

Cowichan (District), 2012 SCC 2]. 

 

[35] Auer was recently considered by the Federal Court of Appeal in 

Innovative Medicines Canada v Canada (Attorney General), 2022 FCA 210.  

That Court declined to apply the test in Katz Group when considering the vires 

of portions of a regulation enacted by the Governor in Council that amended 

the Patented Medicines Regulations, SOR/94-688.  Rather, it reinforced its 

decision in Portnov v Canada (Attorney General), 2021 FCA 171, that the 

methodology in Vavilov, and not in Katz Group, was to be applied in assessing 

a challenge to the vires of regulations (see paras 26-43). 

[36] Thus, this Court has the applicant’s argument that, correctness, or 

alternatively, a “robust contextual analysis” of reasonableness, is the standard 

of review to be applied; the respondent’s argument that reasonableness is to 

be applied; the agreement before the application judge that reasonableness 

was the standard to be applied and; the conflicting jurisprudence as to whether 

the reasonableness standard set out in Vavilov or review of municipal by-laws, 

as described in Auer, should be applied. 
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[37] In light of the developing jurisprudence and the lack of 

comprehensive argument before the application judge and this Court, I am not 

prepared to state that the application judge erred in choosing to apply the 

reasonableness standard.  That is especially so in light of the fact that, in this 

case, the application of either the standard of review of correctness or that of 

reasonableness, as argued by the parties, leads to the same result.  Therefore, 

the issues that I have highlighted, while important, are better left to be decided 

in a future case with the benefit of comprehensive argument. 

Ground 1—Did the Application Judge Err in His Application of the 

Reasonableness Standard of Review as Set Out in Vavilov to the 

Determination of the Authority of Council to Enact By-Law 4319? 

 

Ground 2—Did the Application Judge Fail to Consider Whether the Removal 

of the Applicant as Chair of Council Meetings Could Be Effected by 

Resolution as Opposed to a By-Law? 

 

[38] Given that both of these grounds involve a similar analysis and that 

they complement each other, I will consider them together. 

[39] The applicant argues that the application judge erred in his 

application of the reasonableness standard of review in that he failed to apply 

the contextual analysis delineated in Vavilov.   

[40] A reasonable decision is one that is based on reasoning that is both 

rational and logical (see Vavilov at paras 83, 102).  Where reasons are not 

given, as in this case, the reviewing court must look to the record as a whole 

to understand the decision (see para 137).   

[41] The reviewing court must consider the legal and factual constraints 

on the administrative decision maker.  This includes consideration of a range 
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of contextual factors including the governing statutory scheme, the purpose of 

the legislation, the statutory and common law context in which the decision 

was made, the principles of statutory interpretation, the expertise of the 

statutory delegate and the factual context including the record and past 

practices and decisions of the statutory delegate (see Vavilov at para 106). 

 

The Governing Statutory Scheme, Statutory Interpretation and the Common 

Law 

 

[42] The primary constraint on the administrative decision maker is the 

governing statutory scheme.  As stated in Vavilov (at para 108): 

 

Because administrative decision makers receive their powers by 

statute, the governing statutory scheme is likely to be the most 

salient aspect of the legal context relevant to a particular decision. 

That administrative decision makers play a role, along with courts, 

in elaborating the precise content of the administrative schemes 

they administer should not be taken to mean that administrative 

decision makers are permitted to disregard or rewrite the law as 

enacted by Parliament and the provincial legislatures.  . . . 

Likewise, a decision must comport with any more specific 

constraints imposed by the governing legislative scheme, such as 

the statutory definitions, principles or formulas that prescribe the 

exercise of a discretion . . .. 

 

[43] As neatly summarized by the Federal Court of Appeal in Innovative 

Medicines, “[w]hen we conduct reasonableness review, we are to assess the 

constraints on the administrative decision-maker and whether the decision-

maker has remained within them . . ..  The primary constraint on an 

administrative decision-maker is its empowering legislation” (at para 44). 

[44] Furthermore, Vavilov explains that, whether an interpretation by an 

administrative decision maker of its authority is justified, will depend on the 
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context, including the language chosen by the Legislature in describing the 

limits and contours of the decision maker’s authority.  Respect must be had 

for the Legislature’s decision to precisely circumscribe an administrative 

decision maker’s power.  Certain questions may support more than one 

interpretation while others only support one (see Vavilov at para 110). 

[45] In my view, the application judge erred in the contextual analysis 

when determining whether by-law 4319 was ultra vires the legislative 

authority of council, including by not considering the constraints imposed by 

the Act.   

[46] The reasons of the application judge make significant reference to 

Gendre, which pre-dated Vavilov.  He specifically noted that the legislative 

provisions considered in Gendre were “very similar” (at para 64) to those in 

the instant case.  He also quoted the two-step correctness/reasonableness 

standard of review cited in Gendre (see para 65), which is no longer 

applicable.   

[47] As well, the application judge quoted para 24 of Gendre (see 

para 65) wherein the Court referred to section 539 of the Alberta, Municipal 

Government Act, RSA 2000, c M-26 (the MGA) which provides that a by-law 

or resolution may not be challenged on the ground that it is unreasonable.  In 

Gendre, the Court concluded that that provision indicated that “the Legislature 

intended that a higher standard than unreasonableness per se was required” 

(at para 24) (emphasis added). 

[48] Section 539 of the MGA is similar to section 384(a) of the Act, which 

provides that no by-law or resolution may be challenged on the basis that it is 

unreasonable or not in the public interest. 
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[49] I pause to note that, in Terrigno v Calgary (City), 2021 ABQB 41, a 

compelling argument was made by Jeffrey J that the interpretation of 

section 539 of the MGA in Gendre was in error as it conflated the ground of 

review of reasonableness with the reasonableness standard of review (see 

paras 32-40). 

[50] In any event, after quoting from Gendre, the application judge 

concluded that section 83(2) of the Act contemplated the appointment of a 

chair for council meetings and that by-law 4319 “addresses a legitimate 

domestic and internal administrative concern of council in respect of the 

conduct of council meetings” (at para 66).  He held that section 149(3) “does 

not prohibit this type of bylaw or an appointment of a chair other than the head 

of council pursuant to resolution under the authority of that bylaw” (ibid).   

[51] It is not clear from the reasons of the application judge as to how he 

applied the Vavilov reasonableness standard in light of the portions of Gendre 

that he quoted.  Nor did he mention the contextual approach to a review on 

the reasonableness standard as set out in Vavilov. 

[52] The above is not surprising given the argument that the applicant 

made before the application judge.  While she argued that the Act should be 

considered as a whole, she only appears to have referenced section 149(3)(f) 

as circumscribing the authority of council to appoint a member to act as the 

head of council if the head and deputy head are unable to act or the offices are 

vacant.  Before this Court, she places more emphasis on the contextual 

analysis and constraints imposed by the Act.  

[53] Without lawful authority, a council cannot act (see John Deere 

Financial Inc v Macdonald (Rural Municipality), 2020 MBCA 90 at para 18).  
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[54] In Liverpool and Milton Rway Co v Town of Liverpool, [1903] 33 

SCR 180, the Court held:  “The council must follow the statute in the exercise 

of the enabling power conferred. What they are authorized to do by by-law 

they cannot do by resolution” (at 186; see also Ian Rogers, The Law of 

Canadian Municipal Corporations, 2nd ed (Toronto: Thomson Reuters, 

2021)  (loose-leaf updated 2022, release 4), ch 9, pt I at sections 9.1- 9.2, pt II 

at section 9.8, pt III at section 9.14, pt IV at sections 9.18-9.19, pt VI at 

section 9.28, online:  WL Can (date accessed 3 March 2023)) for a discussion 

of the differences between by-laws and resolutions and the requirement to 

abide by statutory authority when passing each.  

[55] As earlier stated, section 83(2)(a) of the Act specifies that the head 

of council (in this case, the mayor) has a duty to preside when in attendance 

at council meetings except where the procedures by-law, the Act or any other 

Act otherwise provides.   

[56] However, the same section must be read in light of sections 140(2) 

and 149(3)(f) of the Act.  Section 140(2) states: 

 

Where council must act by by-law 

140(2)  A council that is expressly required or authorized under a 

by-law or this or any other Act to do something by by-law may do 

it only by by-law. 

 

[57] Section 149(1) of the Act indicates that a council must establish a 

procedures by-law.  As earlier stated, section 149(3)(f) provides the 

mandatory content of the procedures by-law as follows: 

 

Content of procedures by-law 

149(3)  The council must in its procedures by-law provide for 
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(f) a procedure for the appointment of a member to act as head 

of council if the head and deputy head are unable to act or the 

offices are vacant; 

 

[emphasis added] 

 

[58] In my view, the authority set out in section 83(2) is circumscribed 

by sections 140(2) and 149(3)(f). 

[59] Further evidence of legislative intent is found in section 148(2)(b) 

of the Act which requires council to pass an organizational by-law for “the 

appointment of a deputy head of the council to act in place of the head of 

council when he or she is unable to carry out the powers, duties and functions 

of the head”. 

[60] Given that, in this case, as in many municipalities, the RM is divided 

into wards to which councillors are elected and the head of council is the only 

member elected at large (see sections 87-88 of the Act), it is consistent with 

the legislative intent that the Act restricts when the duty to preside over council 

meetings can be removed from the elected head of council.  That is, only when 

the head and the deputy head are unable to act or the offices are vacant. 

Factual Context and the Effect of By-Law 4319 

[61] In this case, the key controlling contextual fact is that the applicant 

was capable and willing to act as mayor in her role as head of council, as was 

the deputy mayor.  Neither office was vacant.   

[62] By-law 4319 was enacted to address political disagreement 

concerning a wastewater project and the fact that a number of the councillors 

felt that council meetings were dysfunctional and disrespectful due to the 
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applicant’s refusal to maintain order.  It was not passed to provide for a 

procedure for the appointment of a council member to act as head of council 

where the head or deputy head were unable to act or the offices were vacant. 

[63] Regardless of how it is framed, the effect of by-law 4319 was to 

remove the duty to chair council meetings from the applicant in her elected 

role as mayor.  

[64] On these facts, council did not have authority to pass by-law 4319 

to permit a member to be chosen to chair its meetings by resolution.  To do so 

was at odds with both sections 140(2) and 149(3)(f) of the Act. 

[65] Given that council lacked the authority to pass by-law 4319, it could 

not choose a chair by resolution.  That, too, would contravene section 140(2).   

[66] To summarize, a consideration of the relevant contextual factors 

leads to the conclusion that the legislative constraints imposed by the 

Legislature allow for only one reasonable interpretation of the Act.  That 

interpretation does not allow for council, by way of a procedures by-law, to 

appoint a member to execute the duty of the head of council to chair council 

meetings absent the specified conditions, which do not exist in this case.   

Decision 

[67] For these reasons, I would allow the appeal with costs throughout; 

set aside the decision of the application judge; and grant the declaratory relief 

sought in the notice of appeal by declaring both by-law 4319 and 

resolution 653 invalid.  
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[68] Given the above, I need not consider the applicant’s argument that 

she is, in essence, a public interest litigant who should be ordered costs 

regardless of the outcome.  Neither am I of the view that she should be entitled 

to enhanced costs given all of the circumstances of this case. 

  

Cameron JA 

 

I agree: 

 

Mainella JA 

 

I agree: 

 

leMaistre JA 

 


