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MAINELLA JA 

Introduction 

[1] The administrative dispute at the center of this case is the applicant’s 

entitlement, as a victim of crime, to compensation under the Manitoba 
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Compensation for Victims of Crime Program (the program) for a prescription 

drug (medical cannabis).  

[2] The applicant challenged the respondent’s decision in which it 

dismissed her appeal of the denial by the director of Victim Services (the 

director) to compensate her under the program for prescription drug coverage.  

She proceeded by way of an originating process which combined an 

application for judicial review and a statutory appeal pursuant to section 67 of 

The Victims’ Bill of Rights, CCSM c V55 (the VBR). 

[3] The first part of this appeal focuses on the law—the application 

judge decided that the wording of section 67 precluded any possibility of 

judicial review of the respondent’s decision.  He went on to conclude that, in 

the event he was wrong, he would refuse to decide the judicial review because 

of prematurity and the tactical decision of the applicant to abandon her 

statutory appeal rights in favour of focusing on judicial review.  The 

application judge’s interpretation of the VBR raises the legal issue of whether 

a right to a statutory appeal precludes the applicant from seeking judicial 

review of questions not falling under her appeal rights (see Canada (Minister 

of Citizenship and Immigration) v Vavilov, 2019 SCC 65 at paras 45, 52). 

[4] In my respectful view, the application judge committed an error in 

law in his statutory interpretation of section 67.  That provision creates a 

limited statutory right of appeal for questions of law or jurisdiction arising 

from a decision of the respondent, nothing more.  A limited right of appeal on 

some questions does not foreclose any other claim of error.  Section 67 did 

not affect the applicant’s judicial review rights.  In accordance with Vavilov, 

she was entitled to a reasonableness review of the respondent’s determinations 
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of fact or mixed fact and law as to her entitlement under the program for 

prescription drug coverage (ibid).  

[5] Although judicial review is always a discretionary matter (see 

Strickland v Canada (Attorney General), 2015 SCC 37 at para 37), there is 

nothing about the procedure that the applicant followed that properly would 

have given rise to a discretionary bar for the judicial review to be adjudicated.  

There is also no basis to say that the judicial review application was premature 

or that the applicant had an adequate alternative remedy for those aspects of 

the respondent’s decision that she was challenging.  Appellate intervention is 

warranted because the application judge’s refusal to decide the judicial review 

was based on a misdirection in law (see Penner v Niagara (Regional Police 

Services Board), 2013 SCC 19 at para 27).  Accordingly, it falls to this Court 

to pronounce the judgment that ought to have been pronounced on the judicial 

review (see section 26 of The Court of Appeal Act, CCSM c C240). 

[6] The second part of this appeal focuses on the facts.  Regrettably, the 

respondent reached an unreasonable decision in denying the applicant 

compensation for her prescription drug under the program.  While transparent, 

both the decision reached by the respondent and its reasoning in arriving at 

the result are illogical and unjustifiable in light of the relevant factual and legal 

context.  

[7] Accordingly, for the following reasons, I would allow the appeal.  
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Background 

The Injured Victim Claim for Prescription Drug Coverage 

[8] The applicant is 48 years old.  She is the victim, as the respondent 

explained in its decision, of a “horrific crime”.  On December 19, 2010, she 

was sexually assaulted.  Given the nature of this appeal, nothing needs to be 

said about the circumstances of the crime other than it is undisputed that she 

has lasting psychological injuries, post-traumatic stress disorder (PTSD) and 

a major depressive disorder as a direct result of the sexual assault.  

[9] The applicant did not return to work until 2013.  By 2016, her 

condition declined to the point that she was no longer able to work.  By 2017, 

her situation had further deteriorated with the onset of agoraphobia and 

complications with her general health.  In a report dated 2017, Dr. Woo (the 

applicant’s family physician) advised that the applicant is “completely 

disabled” and “barely able to leave her house.”  Due to the agoraphobia, she 

“does not feel safe unless she is at home.”  Dr. Rowan (the clinical 

psychologist who treated the applicant after the sexual assault), in a report 

dated 2017, was more optimistic than Dr. Woo as to the applicant’s prognosis, 

provided that she receive regular therapy. 

[10] It is common ground that the applicant is eligible for compensation 

under the program.  In 2011, the director approved $4,000 in counselling 

benefits, as well as, in 2016, a lump sum payment of $19,530 for a 30% 

permanent psychological impairment as determined by Dr. Rowan.   

[11] From 2011 to 2015, Dr. Woo attempted to treat the applicant’s 

PTSD with nine different pharmaceutical drugs (i.e., Buspirone, Clonazepam, 



Page:  5 

 

Effexor, Imipramine, Lorazepam, Pristiq, Quetiapine, Trazodone and 

Wellbutrin).  The medications provided minimal relief from the effects of her 

PTSD and produced a series of negative side effects, such as drowsiness, 

increased anxiety, high blood pressure, feelings of addictiveness and 

dependency, and irritability.  

[12] On May 14, 2015, Dr. Woo prescribed the applicant medical 

cannabis to treat her PTSD.  The original 12-month prescription was for 

one gram per day.  In 2016, the prescription was increased to two grams per 

day and, in 2017, to five grams per day. 

[13] The applicant’s medical cannabis was supplied by a licenced 

dispensary in conformity with federal regulations in force at the time. 

[14] On July 28, 2016, the applicant submitted an application for 

compensation under the program for reimbursement of the cost of the 

prescribed medical cannabis in treating her PTSD (the application for 

compensation). 

[15] Relevant to the application for compensation are sections 47(a) and 

52 of the VBR and sections 11.1(1) and 11.1(2)(e) of the Victims’ Rights 

Regulation, Man Reg 214/98 (the Regulation), which read as follows:  

 

Compensation to injured victims 

47  A victim who is injured as a result of an incident described 

in subsection 46(1) is entitled, in accordance with the regulations, 

to the following: 

 

(a) reimbursement for expenses prescribed by regulation that 

were incurred as a result of the injury; 

 

 

https://web2.gov.mb.ca/laws/statutes/ccsm/v055f.php#47
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Director to evaluate applications 

52(1) On receipt of an application for compensation, the director 

shall determine, in accordance with this Act and the regulations, 

whether compensation is payable and, if so, the amount. 

 

Director may request information 

52(2) The director may 

 

(a) request the applicant to provide, or authorize the director 

to obtain, information that the director considers necessary to 

make a determination under subsection (1); and 

 

(b) consider any statement, document or information that he 

or she considers relevant to making the determination. 

 

Compensation for medical and dental treatment 

11.1(1) The director may pay compensation in accordance with 

this section for medical and dental expenses that are 

 

(a) required as a direct result of the victim’s injury; and 

 

(b) necessary to return the victim to his or her pre-incident 

condition or address a disability or continuing pain resulting 

from the injury. 

 

Coverage and limits 
11.1(2) Compensation may be paid for the following: 

. . . 

(e) prescription drug expenses; 

 

Administrative Decisions of the Director  

[16] The evaluation process for the application for compensation under 

the program for the cost of the prescribed medical cannabis took place over 

the late summer and fall of 2016.  

[17] The director has a policy for compensating prescription drugs under 

the program (the policy).  Under the policy, if there is “uncertainty regarding 

https://web2.gov.mb.ca/laws/statutes/ccsm/v055f.php#52
https://web2.gov.mb.ca/laws/statutes/ccsm/v055f.php#52(2)
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the nature of a medication and the relation to the victim’s injury”, advice is to 

be sought from a medical advisor.  In this case, the director sought the advice 

of Dr. Goldstine.  Dr. Goldstine reviewed the application and supporting 

information provided by Dr. Woo and Dr. Rowan.  He also made inquiries of 

Dr. Woo and Dr. Rowan.  Dr. Goldstine had no direct contact with the 

applicant and was never asked to clinically assess her by way of an 

examination.  

[18] On November 21, 2016, Dr. Goldstine provided his opinion to the 

director as to the application for compensation under the program for 

prescription drug expenses related to medical cannabis to treat the applicant’s 

PTSD. 

[19] Dr. Goldstine advised the director that financial support for any 

prescription for medical treatment should be evidence-informed and have a 

favourable risk/benefit ratio for the applicant.  He advised that there is a lack 

of clear scientific evidence from controlled clinical studies supporting the 

efficacy of medical cannabis to treat PTSD.  He noted that it is the position of 

the College of Physicians and Surgeons of Manitoba that doctors must advise 

patients of that fact prior to prescribing medical cannabis.  In summary, 

Dr. Goldstine stated that financial support should be denied because the use 

of medical cannabis to treat the applicant’s PTSD “would not be evidence 

informed and, therefore, the risk/benefit ratio is considered to be not 

favourable.” 

[20] As part of the evaluation process of the application for 

compensation, the director had the right to have the applicant examined by a 
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healthcare provider selected by the director (see section 12.1(1) of the 

Regulation).  The director chose not to exercise that right in this case.  

[21] On November 23, 2016, the director denied the application for 

compensation (the denial decision).  The justification for the denial was based 

solely on the opinion of Dr. Goldstine.  

[22] On November 30, 2016, pursuant to section 59(3) of the VBR, the 

applicant requested that the director reconsider the denial decision. The 

applicant argued that the denial decision was inconsistent with the VBR and 

with the Regulation and was not based on the unchallenged evidence 

presented by her, Dr. Woo and Dr. Rowan, that medical cannabis was 

“significantly help[ing]” her deal with her PTSD.  In her submissions, the 

applicant said that Health Canada has determined that medical cannabis was 

“appropriate for the treatment of PTSD.” 

[23] In the process of considering the request for reconsideration, the 

director again sought the opinion of Dr. Goldstine.  He advised that Health 

Canada’s public advice to healthcare professionals is that cannabis is not an 

“approved therapeutic substance” and that Health Canada does not endorse its 

use.  He also noted that Health Canada has stated that there are no properly 

controlled clinical trials as to the management of PTSD symptoms through 

the use of medical cannabis.    

[24] On January 19, 2017, the director denied the request for 

reconsideration, relying on information provided by Dr. Goldstine.  
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Appeal to the Respondent and Its Decision 

[25] On January 26, 2017, the applicant appealed the director’s denial of 

her request for reconsideration to the respondent pursuant to section 60(1) of 

the VBR. The appeal process took 21.5 months.  The respondent received 

written materials in advance, held an in-person hearing, and received written 

materials at the hearing and afterwards.  The issue before the respondent was 

framed this way:  “Whether or not financial responsibility should be accepted 

for prescription marihuana.” 

[26] Like the director, before making its decision, the respondent had the 

legal right to require the applicant to undergo a medical examination by a 

physician named or approved by it (see section 65(b) of the VBR). The 

respondent chose not to exercise that right in this case.  

[27] On November 9, 2018, the respondent released its written decision, 

denying the applicant’s appeal under the VBR.  

Proceedings Before the Application Judge   

[28] While the applicant originally challenged the decision of the 

respondent by way of a statutory appeal under section 67 of the VBR and a 

judicial review as to the reasonableness of its decision on the merits, she 

ultimately conceded, at the hearing before the application judge, that her best 

argument was that the respondent’s decision was unreasonable as to her 

entitlement to compensation under the program for prescription drug 

coverage. 
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[29] The idea of one proceeding combining a judicial review and a 

statutory appeal of the decision of the respondent, and the ultimate position 

taken by the applicant to drop the statutory appeal in favour of the judicial 

review, troubled the application judge.  

[30] The application judge decided that the wording of section 67 

“insulate[d] the decision of the [respondent] from any other form of review” 

(at para 20) except for a statutory appeal.  He went on to conclude that, even 

if he was wrong, he would exercise his discretion to refuse to decide the 

judicial review given what he said was an adequate alternative remedy—the 

statutory appeal—and prematurity.  He said that it was inappropriate for the 

applicant to abandon her statutory appeal under section 67 in favour of a 

judicial review only.  As he put it, the applicant had not, in his estimation, 

been “appropriately respectful of the statutory framework and normal 

processes provided by that framework” (at para 33). 

Discussion  

The Question of Statutory Interpretation 

[31] Section 67 of the VBR reads as follows: 

 

Appeal to King’s Bench 

67(1) A person who receives notice under section 66 may, within 

30 days, appeal the decision of the appeal board to the Court of 

King’s Bench. 

 

Grounds for appeal 

67(2) An appeal may be taken only on a question of law or 

jurisdiction. 

 

https://web2.gov.mb.ca/laws/statutes/ccsm/v055f.php#67
https://web2.gov.mb.ca/laws/statutes/ccsm/v055f.php#67(2)
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[32] The parties agree that the essence of the application judge’s decision 

is that he concluded that section 67 is a privative clause, prohibiting judicial 

review of a decision of the respondent on a question of fact or mixed fact and 

law.  As this is a question of statutory interpretation, the standard of review of 

his decision is correctness (see Housen v Nikolaisen, 2002 SCC 33 at para 8; 

and Canada (Information Commissioner) v Canada (Minister of National 

Defence), 2011 SCC 25 at para 23). 

Judicial Deference to Administrative Decision Making 

[33] Through the legislative tools of privative clauses, rights of appeal or 

review or silence, legislatures express their intention as to the nature of the 

relationship between the courts and an administrative tribunal (see 

Guy Régimbald, Canadian Administrative Law, 3rd ed (Toronto:  LexisNexis, 

2021) at 486-87). As Sopinka J remarked in United Brotherhood of 

Carpenters and Joiners of America, Local 579 v Bradco Construction Ltd, 

[1993] 2 SCR 316, “Legislative provisions conferring jurisdiction upon a 

tribunal often purport either to broaden the scope of judicial review by providing 

for a statutory right of appeal or to narrow it by invoking words of preclusive 

effect” (at p 332). 

[34] The legal issue before this Court is whether the application judge was 

correct that the effect of section 67 of the VBR was to prohibit absolutely the 

applicant’s access to the courts to challenge decisions of the respondent on 

questions of fact or mixed fact and law as to her entitlement under the program.  

The starting point in appellate review of the application judge’s decision is a 

brief discussion of what a privative clause is.  
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Privative Clauses 

[35] A “true” privative clause is “one that declares that decisions of the 

tribunal are final and conclusive from which no appeal lies and all forms of 

judicial review are excluded” (Pasiechnyk v Saskatchewan (Workers’ 

Compensation Board), [1997] 2 SCR 890 at para 17).  True privative clauses, 

through their strong and explicit language, seek to ensure the finality of the 

decision of an administrative tribunal by excluding appeals and judicial review 

(see Régimbald at p 488).  There are different legislative drafting techniques to 

achieve such a result but, regardless of the path taken, the result is the same with 

a true privative clause—the statutory provision purports to oust “the inherent 

jurisdiction of the superior courts to review the legality of actions taken by 

statutory delegates or, in other words, to prevent judicial review of the decisions 

of statutory delegates” (David Phillip Jones & Anne S de Villars, Principles of 

Administrative Law, 7th ed (Toronto:  Thomson Reuters, 2020) at 805).  In 

Appendix A to these reasons, I have set out some examples of true privative 

clauses that currently exist in the statutes of Manitoba. 

[36] An alternative form of privative clause is a more “limited” version.  

What the Supreme Court of Canada called in Pushpanathan v Canada (Minister 

of Citizenship and Immigration), [1998] 1 SCR 982 a “partial or equivocal 

privative clause . . . does not have the preclusive effect” of a true privative clause 

(at para 31).  These lesser forms of privative clauses exist on a spectrum as to 

the degree of restrictiveness on access to the courts to challenge an 

administrative decision in light of the particular wording of the provision and 

other contextual factors (see Régimbald at pp 488-92).  In Appendix B to these 

reasons, I have set out some examples of limited privative clauses that currently 

exist in the statutes of Manitoba.  
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[37] Finally, beyond the scope of these reasons are other legislative 

provisions under Manitoba statutes, such as section 194(7) of The Northern 

Affairs Act, CCSM c N100, where a particular administrative decision, once 

made, is declared to be “final”, but there is legislative silence as to the effect of 

that final decision on rights of appeal and judicial review.  

[38] Prior to Vavilov, the presence or absence of a privative clause (and the 

provision’s particular wording) formed part of the contextual analysis in 

identifying the standard of review of an administrative decision (see Dunsmuir 

v New Brunswick, 2008 SCC 9 at para 52).  However, as a result of Vavilov, 

given the “presumption of reasonableness review” (at para 49), contextual 

factors signalling deferential review, such as privative clauses, “serve no 

independent or additional function in identifying the standard of review” (ibid). 

[39] The rule of law is at the heart of our democracy; it “provides a shield 

for individuals from arbitrary state action” (Reference Re Secession of Quebec, 

[1998] 2 SCR 217 at para 70).  Because judicial review is a key aspect of 

upholding the rule of law, there are constitutional limitations as to how far a 

legislature can restrict judicial review of an administrative decision via a 

privative clause (see Dunsmuir at para 31; and Vavilov at para 24).  As can be 

read in the discussion in Canada (Attorney General) v Best Buy Canada Ltd, 

2021 FCA 161, an unresolved issue from Vavilov is to what degree can a 

legislature limit the scope of judicial review in a particular administrative 

scheme via some form of privative clause.  That constitutional law conundrum 

does not arise directly in this case and is a discussion for another day.  
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Rights of Appeal or Review  

[40] Distinct from a privative clause, which is inherently restrictive, is a 

statutory provision which creates a right of appeal or review.  A statutory right 

of appeal or review demonstrates legislative intention for the courts to 

supervise administrative tribunals to some degree (see Régimbald at p 492).  

When there is a statutory right of appeal, the normal appellate standards of 

review, as set out in Housen apply (see Vavilov at para 37).  

[41] The parties agree that the plain meaning of section 67 of the VBR is 

to create a limited statutory right of appeal of decisions of the respondent on 

questions of law or jurisdiction.  Where the parties disagree is whether implicit 

in this legislation is a restriction of the right of judicial review to questions 

outside of section 67:  decisions of the respondent as to fact or mixed fact and 

law.  The applicant says the application judge erred; she argues that, absent a 

clear and express privative clause, she had the right to seek judicial review of 

the decision of the respondent as to the reasonableness of the denial to cover 

her prescription drug under the program.  The director submits that the 

application judge was correct; the meaning of section 67 is that the applicant 

only had a statutory right of appeal on questions of law or jurisdiction and, by 

implication, she could not challenge the decision of the respondent on matters 

of fact or mixed fact and law as to her entitlement under the program by way 

of a judicial review.  

[42] The issue of whether a statutory appeal clause, such as section 67 of 

the VBR, should be read as a limited privative clause, precluding the right to 

seek judicial review, was discussed in the following way by the majority in 

Vavilov (at paras 45, 52):  
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. . .  The existence of a limited right of appeal, such as a right of 

appeal on questions of law or a right of appeal with leave of a 

court, does not preclude a court from considering other aspects of 

a decision in a judicial review proceeding.  . . . 

 

. . . [T]he existence of a circumscribed right of appeal in a statutory 

scheme does not on its own preclude applications for judicial 

review of decisions, or of aspects of decisions, to which the appeal 

mechanism does not apply, or by individuals who have no right of 

appeal.  But any such application for judicial review is distinct 

from an appeal, and the presumption of reasonableness review that 

applies on judicial review cannot then be rebutted by reference to 

the statutory appeal mechanism. 

 

[43] Several courts have interpreted these passages of Vavilov to mean 

that the existence of a circumscribed right of appeal to the courts on a question 

of law, such as section 67 of the VBR, does not, by itself, oust the right to 

judicial review of an administrative tribunal’s decision on questions of fact or 

mixed fact and law (see Brown v Meadow Lake (City), 2020 SKQB 83 at 

para 27; Ewanek v Winnipeg (City of) et al, 2020 MBQB 98 at paras 29-32; 

Zarooben v Workers’ Compensation Board, 2021 ABQB 232 at para 37, aff’d 

2022 ABCA 50; Simmons v Royal Newfoundland Constabulary Public 

Complaints Commission, 2022 NLSC 27 at paras 40-41; Yatar v TD Insurance 

Meloche Monnex, 2022 ONCA 446 at paras 24, 38, 40, 48; and Wongkingsri 

v Alberta (Appeals Commission for Alberta Workers’ Compensation), 2022 

ABQB 545 at para 14).  In other words, “on its own”, a circumscribed right 

of appeal does not have the effect of a limited privative clause to preclude 

judicial review (Vavilov at para 52).  

[44] This interpretation of Vavilov, whereby a circumscribed right of 

appeal should not be construed as a form of privative clause, has also found 

academic favour (see Paul Daly, “The Vavilov Framework and the Future of 
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Canadian Administrative Law” (2020) 33 Can J Admin L & Prac 111 at 124-

25; Gerald Heckman et al, Administrative Law:  Cases, Text, and Materials, 

8th ed (Toronto:  Emond, 2022) at 498; and in the article by Paul Daly, “Big 

Bang Theory:  Vavilov’s New Framework for Substantive Review” in Colleen 

M Flood & Paul Daly, eds, Administrative Law in Context, 4th ed (Ottawa: 

Emond, 2021) at pp 17-18). 

[45] No authority was cited before this Court to support the decision of 

the application judge as to a different meaning of paras 45 and 52 of Vavilov.  

Legislative History 

[46] The director helpfully provided the Court with the legislative history 

of section 67 of the VBR.  Previously, a privative clause on the right of judicial 

review did exist in the predecessor to section 67.  In 1998, The Victims’ Rights 

and Consequential Amendments Act, SM 1998, c 44, section 44 replaced 

section 21 of The Criminal Injuries Compensation Act, RSM 1987, c C305 

(the CICA) (that had been in force since 1970) with the current section 67 of 

the VBR.  Section 21 of the CICA reads as follows: 

 

Jurisdiction of courts. 

21(1) Upon a question of jurisdiction or a question of law, an 

appeal lies from an order or decision of the board to the Court of 

Queen’s Bench. 

 

Orders of board not reviewable. 

21(2) Except as provided in subsection (1), there is no appeal 

from an order or decision of the board and its proceedings, orders 

and decisions are not reviewable by any court of law or by 

certiorari, mandamus, prohibition, injunction or other proceeding. 
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Analysis 

[47] Unfortunately, although the lower court decisions of Ewanek, 

Brown and Zarooben were provided to and argued before the application 

judge, he made no mention of them in his decision or why he was not 

following them other than to say (at para 17):  

 

I do not accept the argument advanced on behalf of [the applicant] 

that para. 52 of Vavilov confirms that a reviewing court, 

empowered with a particular appellate standard by legislation, also 

has concurrent jurisdiction to conduct a reasonableness review on 

every single decision delegated to administrative decision makers.  

To give effect to this argument would require the appellate court 

to not only ignore the legislated appellate standard, but also the 

design of the compensation program created by the legislature. 
 

[48] In my respectful view, paras 45 and 52 of Vavilov speak for 

themselves:  the right to judicial review is distinct from a statutory appeal right 

and the mere fact that a party has a statutory appeal right is not, by itself, 

sufficient reason to conclude that they may not challenge other aspects of an 

administrative decision by way of judicial review.  As was explained by 

Renke J in Wongkingsri, “The circumscribed right of appeal does not 

encompass all claims of error” (at para 14; see also Régimbald at p 451). 

[49] Unlike the wording of section 21(2) of the CICA, the language of 

section 67 of the VBR in no way expressly and clearly restricts a party’s right 

of judicial review on questions of fact or mixed fact and law.  That provision, 

and the VBR as a whole, are silent as to restrictions on the right of judicial 

review which the applicant enjoyed by default.  
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[50] The director makes a novel submission to explain this legislative 

silence in section 67 of the VBR as to restricting judicial review.  The position 

of the director seeks to overcome the plain language of paras 45 and 52 of 

Vavilov through a theory of universal presumed legislative intent.  

[51] The director argues that, “long ago”, the Manitoba Legislature 

abandoned the “practice” of combining together a statutory right of appeal 

with some form of privative clause regarding judicial review (as was done in 

section 21 of the CICA).  Instead, it is said that the modern “approach” of the 

Manitoba Legislature is that restrictions on judicial review are to be implied 

based on “legislative intent”.  This theory is based on the idea that the 

Manitoba Legislature is deliberately employing a legislative drafting 

technique whereby, by implication, every time it creates a limited right of 

appeal from an administrative tribunal, it also, by necessity, has decided to 

extinguish the right of judicial review to any question that cannot be appealed.  

According to this general theory of presumed legislative intent, decisions of 

the respondent as to fact or mixed fact and law cannot be the subject of judicial 

review given that, by the convention of Manitoba Legislature, section 67 

creates a limited statutory right of appeal as to decisions of the respondent.   

[52] The only authority cited by the director for this unusual thesis are 

examples of legislation passed since 1998 in different sessions of the 

Manitoba Legislature.  Eleven different legislative provisions under various 

Manitoba statutes (other than the VBR), where a statutory right of appeal is 

created without a companion privative clause regarding judicial review, were 

brought to the Court’s attention.  Those provisions of various Manitoba 

statutes are set out in Appendix C to these reasons.  The director says that this 

absence of “backstop provisions” regarding judicial review is evidence of a 
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general legislative intent that judicial review is not “available to challenge 

lesser levels of alleged errors, notably unreasonableness in findings of fact or 

mixed fact and law.” 

[53] The director invokes a “floodgates argument” that the application 

judge called “compelling” (at para 22).  According to the director, unless the 

implied extinguishment of judicial review theory is accepted by the creation 

of a statutory right of appeal, the “door” would be open to “reasonableness 

review in [the Court of King’s Bench] for all findings of fact, or mixed fact 

and law – even those that are not errors of law.” 

[54] The director’s submission is not persuasive for three reasons. 

[55] First, the submission is completely irreconcilable with paras 45 and 

52 of Vavilov.  Given the doctrine of stare decisis, this Court must reject the 

director’s submission and correct the error of the application judge.  As 

Ginsburg J wryly noted in her dissent (in part) in Wilkie v Robbins, 551 US 

537 (2007), the director’s floodgates submission “has been rehearsed and 

rejected before” (at p 577). 

[56] Second, it should not be forgotten that the right of an individual to 

challenge decisions of administrative bodies in the courts has constitutional 

dimensions for both individuals and for the jurisdiction of superior courts 

given the judicature provisions of the Constitution Act, 1867.  It should not be 

lightly presumed that the Manitoba Legislature intended to derogate the civil 

rights of individuals or alter the jurisdiction of the Court of King’s Bench (the 

King’s Bench) to conduct judicial review of decisions of the respondent 

without clear and express language to that effect (see Morguard Properties 
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Ltd et al v City of Winnipeg, [1983] 2 SCR 493 at 509; and Ordon Estate v 

Grail, [1998] 3 SCR 437 at paras 44-46).  

[57] Third, while there is no question that legislative intent is the “polar 

star” (Vavilov at para 33) in any discussion of judicial review, I have not been 

persuaded by the director’s argument that, for many years, the Manitoba 

Legislature has had a transcendent legislative intent that applies to all 

Manitoba statutes across the board.  In my view, the argument is not plausible 

given the relevant circumstances.  

[58] To begin, there is an absence of any legislative statement of purpose 

in the VBR, or in any other legislation, to give any credence to the director’s 

argument that all Manitoba statutes should be read with a view that implicit 

in the creation of a statutory right of appeal from an administrative tribunal is 

the legislative intent to extinguish judicial review on any question that cannot 

be appealed under the particular legislation.  There is also a want of any 

authoritative non-legislative statement of purpose, such as a court decision, or 

even a public pronouncement by a minister, to support the director’s 

submission (see Ruth Sullivan, Sullivan on the Construction of Statutes, 

6th ed (Markham:  LexisNexis, 2014) at 277-78).  

[59] It would be improper to draw the inference the director requests (that 

implicit in the creation of any statutory appeal from an administrative tribunal 

is the legislative intention to preclude judicial review on questions that cannot 

be appealed) which would have the effect of defeating the clear language of 

paras 45 and 52 of Vavilov.  In my estimation, it is not proportional to say that 

such a dramatic principle of law exists in Manitoba based simply on scanty 
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indirect evidence of the wording of appeal rights in a series of unconnected 

statutes.  

[60] Moreover, if, as the director argues, express privative clauses to 

restrict judicial review are redundant in Manitoba (and have been for decades, 

apparently), it is curious that they continue to exist in the statute books.  As 

can be seen by some of the legislation set out in Appendix B, various 

Manitoba statutes continue to have an expression of legislative intent as to the 

procedure for appeals and for judicial review.  Privative clauses regarding 

judicial review in various forms continue to be employed by the Manitoba 

Legislature.  This approach runs contrary to the director’s submission that, for 

some time, all Manitoba statutes have operated on a theory of presumed 

legislative intent that, where a procedure for an appeal of an administrative 

tribunal’s decision to a court is created, by implication, it is unnecessary to 

state a procedure for judicial review, as that is redundant.  

[61] The next argument of the director is that, section 67(2) of the VBR 

states that the grounds of appeal are “only” questions of law or jurisdiction 

and this language restricts the applicant’s right of judicial review.  This 

argument fails again on the basis of Vavilov (see paras 45, 52).  There is 

nothing about this legislative language that in any way restricts the right of 

judicial review; it deals with appeal rights.  Regulating the scope of judicial 

review is not uncommon in Manitoba.  As can be seen from the examples in 

Appendices A and B, it is not uncommon for the Manitoba Legislature to 

either prohibit or restrict the ambit of judicial review.  Section 67 of the VBR, 

and the VBR as a whole, lack any comparable restrictive legislative language 

as to judicial review.  The practice of this Court is not to lightly imply a 

legislative provision to be a true privative clause when, on its face, it lacks the 
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usual restrictive language (see Nygård International Partnership Associates 

(Re), 2006 MBCA 115 at para 27, leave to appeal to SCC refused 31751 

(19 April 2007).  

[62] Finally, the director argues that the enactment of section 67 of the 

VBR in 1998 and the repeal of the privative clause on judicial review under 

section 21(2) of the CICA does not imply a change in the law (see 

section 48(2) of The Interpretation Act, CCSM c I80).  The difficulty for the 

director is that this submission does little to buttress the application judge’s 

interpretation of section 67(2) of the VBR which is in direct conflict with 

paras 45 and 52 of Vavilov.  The VBR is entirely silent on the question of 

judicial review other than to create a statutory appeal right which, according 

to the majority of the Supreme Court of Canada, is insufficient, by itself,  to 

“preclude” judicial review (Vavilov at para 52). 

[63] In my view, presumptively, the applicant had the right to judicially 

review all aspects of the decision of the respondent on a standard of 

reasonableness.  The statutory right of appeal in section 67(2) of the VBR on 

questions of law or jurisdiction displaced the standard of review on those 

questions to the standard of correctness (see Vavilov at para 37).  

[64] The mere fact that the applicant could appeal some, but not all, 

determinations of the respondent under section 67(2), does not, by itself, 

impugn her right to judicially review the decision of the respondent on 

questions of fact or mixed fact and law (see Vavilov at paras 45, 52).  The 

standard of review on those questions defaults to the presumption of 

reasonableness, as the VBR is silent.  
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[65] Had the application judge proceeded to consider both the statutory 

appeal and the judicial review in order to properly apply Vavilov, it would 

have been incumbent on him to sort the questions before him into those 

properly the subject of the statutory appeal (i.e., questions of law or 

jurisdiction) and those properly the subject of the judicial review 

(i.e., questions of fact or mixed fact and law).  This preliminary step is 

necessary, in cases such as this, to ensure that the correct standard of review 

is ultimately applied by the Court.   

[66] The procedure followed by the applicant in this case—combining 

her statutory right of appeal with a judicial review application—was the 

correct one given that the King’s Bench had jurisdiction over all aspects of 

the respondent’s decision, whether it was a question of law or jurisdiction, 

fact or mixed fact and law (see Tompkins v Alberta (Appeals Commission for 

Alberta Workers’ Compensation), 2012 ABQB 418 at paras 20-31; Ewanek at 

paras 28-32; and Yatar at para 55).  As the applicant notes in her factum, the 

“coupling” of the statutory appeal and judicial review together before one 

judge promotes “efficiency and judicial economy.” 

[67] I do accept the director’s submission that matters are more 

complicated when the statutory appeal right from the administrative decision 

is to this Court, not to the King’s Bench.  In that situation, bifurcation of 

proceedings may result with an applicant coming before the King’s Bench to 

judicially review an administrative tribunal’s decision on questions of fact or 

mixed fact and law and before this Court on pure legal or jurisdiction 

questions.  
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[68] As unfortunate as that hypothetical situation may be, that is not the 

applicant’s problem.  Ideally, the reasonable observation of the director 

should be a clarion call for law reform by the Manitoba Legislature.  Some 

homogenization of judicial review procedure would likely improve the 

administration of justice in this province.  That said, it would not be fair and 

just to prejudice the applicant because of what the implications of applying 

Vavilov may be to other administrative schemes in future cases unrelated to 

hers.  

[69] In the case of the applicant, she had every right to challenge the 

decision of the respondent in all aspects before the application judge.  This 

was not a situation where the application judge was at risk, depending on how 

he classified the nature of the questions he was deciding, of encroaching on a 

statutory appeal right to this Court as is the case in some of the legislative 

schemes set out in Appendix C.  

[70] As the application judge misdirected himself on the meaning of 

section 67 of the VBR, he lacked a proper basis to exercise his discretion to 

refuse to consider the judicial review.  Given that the applicant abandoned her 

statutory appeal to focus on the merits of her judicial review application, there 

was no basis for the application judge to say that the application was 

premature, as he did.  The applicant also has no adequate alternative remedy 

to challenge the respondent’s determinations as to fact and mixed fact and law 

other than by an application for judicial review.  Accordingly, it is necessary 

for this Court to pronounce the judgment that ought to have been pronounced 

on the applicant’s reasonableness review of the decision of the respondent.  
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Reasonableness Review—The Governing Principles 

[71] The governing principles as to a judicial review based on the 

standard of reasonableness are not in dispute and are comprehensively set out 

in the majority’s reasons in Vavilov. 

[72] The party challenging the administrative decision—here, the 

applicant—bears the burden of proof to establish that the decision is 

unreasonable (see Vavilov at para 100).  

[73] A reasonableness review is a “sensitive and respectful, but robust, 

evaluation” (ibid at para 12) of the administrative decision.   

[74] The “focus of reasonableness review must be on the decision 

actually made by the decision maker, including both the decision maker’s 

reasoning process and the outcome” (ibid at para 83); therefore, “a reasonable 

decision is one that is based on an internally coherent and rational chain of 

analysis and that is justified in relation to the facts and law that constrain the 

decision maker” (ibid at para 85).  If the decision, when read as a whole and 

with due regard to the overall context, is “transparent, intelligible and 

justified” to the affected person(s), it is reasonable (ibid at para 15; also see 

para 95).  

[75] Central to applying the reasonableness standard is the recognition 

that no two administrative decisions are alike; the relevant legal and factual 

context matters (ibid at paras 88-90).  Surrounding contextual considerations 

generally relevant to assessing reasonableness, mindful that a factor’s relative 

importance is always situational, include: 
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(a) the expertise of the administrative body; 

(b) the governing statutory scheme; 

(c) other relevant statutory or common law; 

(d) the principles of statutory interpretation;  

(e) the evidence before the decision-maker and facts of which the 

decision-maker may take notice; 

(f) the submissions of the parties; 

(g) the past practices and decisions of the administrative body; and 

(h) the potential impact of the decision on the individual to whom 

it applies. 

(ibid at paras 31, 92-93, 106). 

[76] In addition to weighing the relevant legal and factual context, a court 

conducting a reasonableness review should be mindful of certain other 

governing principles.  

[77] First, the reviewing court should refrain from ascertaining a range 

of reasonable outcomes or from deciding the issue itself.  Its role, while 

important, is also modest and not intended to duplicate that of the 

administrative body or become a correctness review (ibid at paras 83-84).  

[78] Second, reasons should not be assessed against a standard of 

perfection but, rather, must be read in light of the record and with sensitivity 

to the context in which the administrative body operates (ibid at paras 91-94).  
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[79] Third, while the reviewing court must eschew the temptation to 

“nitpick”, it cannot ignore fundamental gaps in reasoning or unreasonable 

chains of analysis (ibid at paras 96-97).  The reviewing court should not 

ordinarily substitute its own reasons to justify or buttress problematic 

reasoning by the administrative body.  

[80] Fourth, the reviewing court’s concern is for material errors in the 

decision, not “minor misstep[s]” in reasoning (ibid at para 100).  A decision 

should not be set aside for unreasonableness unless the reviewing court is 

satisfied that there are sufficiently serious shortcomings in the decision such 

that it does not exhibit the requisite degree of justification, intelligibility and 

transparency, and that any flaws are sufficiently central or significant as 

opposed to being superficial or peripheral (ibid). 

Application of the Governing Principles 

[81] It is unnecessary to decide the accuracy of the application judge’s 

comment that the VBR is a “social welfare legislation” (at para 1) as opposed 

to being analogous to an insurance scheme or a type of state charity reserved 

for the morally worthy (see Canada, Department of Justice, Victims’ Rights in 

Canada in the 21st Century (Report), by Alan N Young & Kanchan Dhanjal 

(Ottawa: Department of Justice, 2021) at 9-10, online (pdf):  

<justice.gc.ca/eng/rp-pr/jr/vrcan21st-rvcan21st/pdf/vrcan21st-rvcan21st-

en.pdf> (date accessed 1 March 2023)).  Resolving that debate is for another 

day. 

[82] What is less controversial is that the VBR manifests a clear 

legislative intent that victims have needs, concerns and interests that deserve 

consideration in addition to those of society as a whole.  They should be 
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treated with courtesy, compassion and respect and, amongst other things, have 

access to appropriate assistance.  To that end, the VBR creates a statutory 

compensation scheme delineating what is compensable to those who are 

eligible for compensation.  It is fundamental to the public interest that the 

compensation scheme be administered fairly and as generously as the law will 

reasonably permit in the given circumstances.  

[83] The applicant received her medical cannabis by way of prescription 

from a licenced physician in conformity with federal and provincial laws; 

accordingly, the expense was potentially compensable under section 11.1(2) 

of the Regulation and section 47 of the VBR.  

[84] The applicant concedes that the respondent correctly stated the legal 

standard it was to apply in her case which it explained this way: 

 

. . .  

. . .  The test which must be met in order for a victim of crime to 

be entitled to compensation for medical expenses is set out in 

section 11.1 of the Regulation, and is essentially twofold:  the 

medical expense must be required as a direct result of the victim’s 

injury; and the medication or medical expense must be necessary 

to return the victim to her pre-incident condition or to address a 

disability or continuing pain resulting from the injury. 

. . . 

 

[85] In its decision, the respondent said it was not satisfied that the 

applicant had met the eligibility requirements of section 11.1(1) of the 

Regulation.  It found that “medical cannabis is not required as a direct result 

of the [applicant’s] injury or necessary to return her to her pre-incident 

condition or address a disability resulting from the injury.” 
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[86] Although the applicant raised several concerns as to the reasoning 

of the respondent and the ultimate decision reached, it is sufficient to focus on 

the respondent’s use of Dr. Goldstine’s opinion and, also, how it considered 

and used the evidence presented to it to decide the applicant’s appeal of the 

director’s denial decision. In my view, both situations give rise to 

“fundamental flaws”, making the decision of the respondent unreasonable 

(Vavilov at para 101). 

Use of Dr. Goldstine’s Opinion 

[87] The expertise of the respondent as to the relevant science relating to 

the therapeutic use of medical cannabis to treat PTSD is a non-factor in this 

case (see Vavilov at paras 30-31).  The respondent has no institutional 

expertise as to medical questions; it relies on the evidence presented to it in 

the course of appeals under the VBR and, in particular, the opinions of medical 

experts.  

[88] According to the respondent’s decision, Dr. Goldstine’s opinion 

played a prominent part in its reasoning and the decision it reached.  The 

respondent expressly said it accepted and was relying on Dr. Goldstine’s 

evidence.  It went on to add that, despite the evidence presented by the 

applicant from herself, Dr. Woo and Dr. Rowan, it determined that “there 

[was] a lack of clinical evidence to support the need for or effectiveness of 

medical cannabis for treating the [applicant’s] PTSD symptoms.”  Properly 

understood, the issue here is whether the respondent’s use of the expert 

evidence to make this finding was available to it given the limiting factual and 

legal context (see Vavilov at paras 90, 105-6). 
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[89] It was entirely appropriate for the director to obtain advice from 

Dr. Goldstine to evaluate the application for compensation under the program 

(see section 52(2) of the VBR).  It was also open to the respondent to rely on 

his opinion as to the state of the medical literature regarding the use of medical 

cannabis as a therapeutic substance, generally. 

[90] However, the common law has well-accepted rules as to the 

evaluation of expert evidence that are applicable here.  No weight can be given 

to an expert’s opinion in the absence of “some admissible evidence to 

establish the foundation for the expert’s opinion” (R v Lavallee, [1990] 1 SCR 

852 at 896; see also R v Gibson, 2008 SCC 16 at para 58).  Put another way, 

“opinion evidence is worthless and, arguably irrelevant if there is 

an absence of a factual foundation for the opinion” (Sidney N Lederman, 

Michelle K Fuerst & Hamish C Stewart, The Law of Evidence in Canada, 

6th ed (Toronto:  LexisNexis, 2022) at section 12.59).  This common law rule 

was a legal constraint on the respondent (see Vavilov at para 106).  

[91] Although there is controversy in the medical community as to using 

cannabis to treat PTSD, it is a lawful treatment.  The applicant is not the first 

patient to receive this treatment and she will not be the last.  On the key 

question of whether medical cannabis was necessary to manage the 

applicant’s PTSD, the applicant provided evidence to that effect from herself, 

Dr. Woo and Dr. Rowan.  Under section 11.1(1) of the Regulation, the 

applicant’s burden of proof was the civil standard to establish the regulatory 

requirements of compensation for her individual case, nothing more.  

[92] There is no difficulty in the respondent relying on Dr. Goldstine’s 

opinion that, in 2016, there was insufficient scientific evidence to generally 
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recommend medical cannabis to treat PTSD.  That aspect of Dr. Goldstine’s 

opinion was grounded in an uncontested fact—the uncertainty of the science 

as to the therapeutic qualities of medical cannabis.  On the basis of his opinion, 

had the applicant not mustered a proper record, her application would have 

failed to meet the requirements of section 11.1(1) of the Regulation.   

[93] The difficulty here is that Dr. Goldstine went too far afield in going 

on to state that, in his view, the risk/benefit ratio of prescribing medical 

cannabis would not be “favourable” for the applicant because of the uncertain 

scientific evidence, generally.  That part of his opinion required a proper 

evidentiary foundation, which was absent.  This aspect of his opinion was 

entirely speculative and, thus, had no evidentiary value.  

[94] The law does not operate on the basis of “[t]rust me because of my 

expertise” (Brocke Estate v Crowell, 2013 NSSC 259 at para 146). The 

evidentiary foundation to an opinion is consequential to the weight to be 

afforded to it (no matter how qualified the expert witness may be).  

Dr. Goldstine never examined the applicant (and, in fairness to him, was not 

asked to do so by the director or by the respondent) such as to have reason to 

disagree with the opinions of Dr. Woo or Dr. Rowan.  His risk/benefit ratio 

was his construct, not the standard the respondent had to apply given the 

wording of section 11.1(1) of the Regulation and the civil burden of proof.  

Dr. Goldstine’s opinion fails to address the unchallenged evidence that, unlike 

the nine prior phamceutical drugs that had been tried and failed, medical 

cannabis was improving the mental health of the applicant (at least from 2016 

to 2017).  Finally, under Dr. Goldstine’s logic, no individual could ever be 

compensated for medical cannabis to treat PTSD despite their personal 

circumstances and the fact medical cannabis is legal.  The VBR and the 
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Regulation entitled the applicant to a decision based on the admissible 

evidence in her case; that right could not be taken away by a policy. 

[95] The situation here is similar to what occurred in Heilman v The 

Workers’ Compensation Board, 2012 SKQB 361.  In that case, the tribunal 

improperly fettered its jurisdiction by a blanket policy of refusing to 

compensate for medical cannabis, based on medical advice, because of a lack 

of scientific evidence to support its effectiveness as opposed to assessing the 

individual facts of the given case.  

[96] In my view, given the legal constraints placed on the respondent by 

the common law, it was an error by the respondent to rely on all aspects of 

Dr. Goldstine’s opinion when the crucial part to it lacked a proper evidentiary 

foundation (and, indeed, ran contrary to the admissible evidence before it).  

The respondent’s reasoning with respect to part of Dr. Goldstine’s opinion 

was an “unreasonable chain of analysis” (Vavilov at para 87) as it amounted 

to nothing more than the application of a blanket policy to deny coverage in 

all medical cannabis cases related to PTSD. 

The Respondent’s Findings as to the Necessity of Medical Cannabis  

[97] In his evidence before the respondent, Dr. Woo explained that there 

is no pharmacological cure for PTSD; drugs are used to control symptoms.  

According to Dr. Rowan, for a victim of sexual assault, the best way to resolve 

PTSD is intense psychological treatment.  

[98] The applicant’s PTSD symptoms include nightmares, flashbacks 

and various other forms of emotional distress.  Prior to 2015, Dr. Woo 

attempted to use conventional medications to treat the applicant’s PTSD 
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without success.  Dr. Woo said that the medical cannabis is “very efficacious” 

in stopping her symptoms and has very little side effects or rebound anxiety.  

The applicant has not developed any dependency or withdrawal side effects 

from medical cannabis unlike with other medications, such as when she was 

taking Lorazepam.  In Dr. Rowan’s experience, other patients suffering from 

PTSD have enjoyed “considerable improvement in their condition” after 

going on a regimen of medical cannabis. 

[99] The respondent concluded that there were “significant 

inconsistencies in the medical information . . . including inconsistencies with 

respect to the [applicant’s] functionality, or ability to function with or without 

medical cannabis.”  To support this conclusion, the respondent relied on the 

fact that, during the extended administrative process, the applicant’s condition 

worsened with the onset of agoraphobia.  This reasoning is troubling:  the 

applicant’s sincerity and Dr. Woo’s opinion as to the necessity for medical 

cannabis treatment in 2015 to 2016 was doubted because, well after the fact, 

her health deteriorated while she was following the administrative process. 

[100] More significantly, it was internally incoherent for the respondent 

to find, on one hand, that it “accept[ed]” Dr. Woo’s opinion that he was of the 

view that the applicant’s ongoing use of medical cannabis should be 

supported, but then also concluded that it was “unable to accept that the 

[applicant’s] use of medical cannabis [had] resulted in any significant or 

meaningful improvement in her quality of life.”  Making inconsistent findings 

of fact on a material matter renders the respondent’s decision unreasonable 

(see Sangmo v Canada (Citizenship and Immigration), 2016 FC 17 at para 21; 

and Vavilov at para 103).  
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[101] It is not the role of the reviewing court to reweigh or reassess the 

evidence (see Vavilov at para 125).  However, here, the admissible evidence 

before the respondent was uncontroverted that compensation for medical 

treatment was required as a direct result of the applicant’s injury and was 

necessary to address a disability or continuing pain resulting from the injury 

(see section 11.1(1) of the Regulation).  The simple fact that, in light of 

Dr. Woo’s evidence, the applicant’s situation improved by reason of the tenth 

treatment regime she undertook should have been ample reason for the 

director or the respondent to be satisfied as to the applicant’s entitlement to 

compensation for her prescription coverage given the test set out in 

section 11.1(1) of the Regulation.  

[102] The applicant put forward a credible case, supported by medical 

professionals, to meet her burden to obtain compensation for medical cannabis 

to address the deleterious effects of being the victim of a dreadful crime.  All 

that was properly before the respondent, to the contrary, was the part of 

Dr. Goldstine’s opinion where he explained that, while medical cannabis to 

treat PTSD is a legal treatment, the science as to the effectiveness of such a 

treatment is in dispute.  That factual record constrained the respondent in its 

decision making.   

Conclusion 

[103] When the reasons of the respondent are read as a whole and in their 

legal and factual context with appropriate sensitivity to the administrative 

scheme and the expertise of the decision maker, I am satisfied that, while the 

decision is transparent, it is not intelligible and justified.  The decision of the 

respondent was, in my view, an unreasonable one.  
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[104] The respondent improperly used the expert opinion of Dr. Goldstine 

contrary to the constraining legal and factual context.  This was a material 

error as Dr. Goldstine’s opinion was the basis the respondent used to not 

accept the otherwise uncontradicted evidence from the applicant, Dr. Woo and 

Dr. Rowan.  

[105] Additionally, the respondent did not use internally coherent 

reasoning in the exercise of its delegated powers.  An administrative tribunal 

cannot come to two diametrically opposed conclusions in its decision on the 

same factual dispute.  It was internally incoherent, in a material way, for the 

respondent to say, on one hand, it accepted Dr. Woo’s therapeutic opinion 

regarding the applicant as to medical cannabis being in her best interest to 

treat her PTSD, but then also conclude it was unnecessary for the applicant to 

use medical cannabis to treat her PTSD as it provided her with no benefit.  

Both factual conclusions cannot operate at the same time; the reasoning does 

not “[add] up” (Vavilov at para 104).  

Remedy 

[106] The usual remedy on judicial review for an unreasonable decision 

that is quashed is to remit the matter back to the administrative tribunal with 

the benefit of the reviewing court’s reasons for reconsideration (see Vavilov 

at para 141).  However, where remission would stymie the fair, timely and 

effective resolution of the matter, it may be appropriate for the reviewing court 

to make the decision itself (see Vavilov at para 142).  For example, if an 

outcome is inevitable, remitting the case back to the administrative tribunal 

serves no useful purpose (see Manitoba Government and General Employees’ 
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Union v The Minister of Finance for the Government of Manitoba, The 

Honourable Scott Fielding, 2021 MBCA 36 at paras 104-5). 

[107] Criminal injuries compensation is entirely statutory.  Payment under 

legislation, such as the VBR, “is not to reimburse the individual for any 

specific loss or to seek to make [them] economically whole” (Berlingieri v 

DeSantis (1980), 118 DLR (3d) 167 at 172 (Ont CA)).  Sections 47 to 48.2 of 

the VBR confirm that the entitlement to compensation for injured victims and 

other eligible persons, is determined “in accordance with the regulations”.  

The scheme is not intended to provide “full indemnity” to an applicant 

(Berlingieri at p 172).  

[108] The director has a broad discretion to fashion an award of 

compensation for an eligible applicant (see sections 52(1), 54, 56-58 of the 

VBR).  At any time, the director may vary the compensation awarded based 

on new information or a change in circumstances of the person receiving the 

compensation (see section 55 of the VBR). 

[109] To date, this protracted process has focused only on the applicant’s 

original entitlement to compensation for prescription drug coverage.  A lot 

has happened over the last seven years.  While the parties suggested that this 

Court send this matter back to a differently constituted panel of the 

respondent, I am of the view that would be pointless.  This “merry-go-round” 

(Vavilov at para 142) as to the applicant’s original entitlement to prescription 

drug coverage almost seven years ago has gone on long enough.  There is no 

reason to deny recognizing the applicant’s entitlement to prescription drug 

coverage as of May 14, 2015; “it would serve no purpose to remit” back in 

this case (ibid at para 196).  Given the lengthy delays in this case, to do 
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otherwise would not be consistent, in my view, with this regulatory regime 

(ibid at para 142).  As stated previously, the intent of the VBR is to show 

appropriate compassion and provide reasonable assistance to victims of crime 

who, like the applicant, meet the eligibility criteria.  

[110] The proper course here is to set aside the decision of the respondent 

in its entirety and to rescind the decision of the director denying the 

applicant’s request for funding of medical cannabis in relation to her PTSD.  

The applicant is entitled, under the VBR and the Regulation, to compensation 

for her medical cannabis prescription as of May 14, 2015, in accordance with 

the policy used by the director to administer the program.  Any award of 

compensation is of course subject to limits set by the VBR or the Regulation. 

[111] The VBR is not intended to provide compensation for injuries 

unrelated to the commission of a crime.  The record before the director and 

the respondent confirms that the applicant’s use of medical cannabis increased 

dramatically in 2016 and again in 2017.  Therefore, it falls to the director to 

evaluate those circumstances in accordance with section 55 of the VBR to 

determine if, at some point after May 14, 2015, the applicant’s compensation 

for her prescription drug coverage should be varied given the eligibility 

requirements under the VBR and the Regulation.  Given the complexities of 

the applicant’s mental health situation, I would make clear that any such 

variation only occur based on a proper evidentiary record and after a fair 

process.  The director has all the necessary information-gathering tools under 

the VBR and the Regulation to evaluate the applicant’s circumstances should 

a variation be considered in this case.  
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Disposition 

[112]  I would allow the appeal and set aside the orders of the application 

judge and the respondent in their entirety.  I would further rescind the decision 

of the director denying the applicant’s request for funding of medical cannabis 

in relation to PTSD under the VBR and the Regulation.  In place of the 

director’s decision, I would order that the applicant be reimbursed by the 

director, in accordance with the VBR and the Regulation, for her prescription 

drug expenses for medical cannabis as of May 14, 2015. 

[113] Given the success of the applicant, I would order that she have her 

tariff costs in this Court and the Court below. 

 

 

  

 

 

Mainella JA 

I agree: 

 

Cameron JA 

I agree: 

 

Pfuetzner JA 

 

 



APPENDIX A 

Examples of true privative clauses that currently exist in the statutes of 

Manitoba: 

The Contaminated Sites Remediation Act, CCSM c C205: 

 

No other appeal or review 

7.4(5) A decision or order of the minister in relation to an appeal 

respecting an impacted site that is the subject of an application 

under section 7.3 is final and binding and not subject to appeal or 

review. 

 

No other appeal or review 

52 Except as provided in this Act, a decision or order of the 

director, the minister or the commission is final and binding and 

not subject to appeal or review. 

 

The Emergency Measures Act, CCSM c E80: 

 

No further appeal 

17(8) A decision of the Disaster Assistance Appeal Board under 

clause (7)(c) is not subject to appeal or review in any court of law. 

 

The Fatality Inquiries Act, CCSM c F52: 

 

Decision final 

31(6) An order made under subsection (2) is final and is not 

subject to judicial review or appeal. 

 

The Manitoba Evidence Act, CCSM c E150: 

 

No appeal or judicial review 

68.11 The decision to add an entity to the schedule or deny a 

request under section 68.10 is final and is not subject to judicial 

review or appeal. 

https://web2.gov.mb.ca/laws/statutes/ccsm/c205f.php#7.4(5)
https://web2.gov.mb.ca/laws/statutes/ccsm/c205f.php#52
https://web2.gov.mb.ca/laws/statutes/ccsm/e080f.php#17(8)
https://web2.gov.mb.ca/laws/statutes/ccsm/f052f.php#31(6)
https://web2.gov.mb.ca/laws/statutes/ccsm/e150f.php#68.11
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The Manitoba Public Insurance Corporation Act, CCSM c P215: 

 

Decisions not subject to appeal to court 

188 Except as provided in this Part, a decision of the 

corporation or the commission is final and binding and not subject 

to appeal or review by a court. 

 

The Red River Floodway Act, CCSM c R32: 

 

No court proceedings about declaration 

9(5) No person may commence or maintain court proceedings 

to set aside or appeal a declaration made under this section or to 

have a declaration judicially reviewed. 

 

The Residential Tenancies Act, CCSM c R119: 

 

No review by court 

188 A decision or order of the director or the commission is not 

subject to appeal or review by any court. 

https://web2.gov.mb.ca/laws/statutes/ccsm/p215f.php#188
https://web2.gov.mb.ca/laws/statutes/ccsm/r032f.php#9(5)
https://web2.gov.mb.ca/laws/statutes/ccsm/r119f.php#188


APPENDIX B 

Examples of limited privative clauses that currently exist in the statutes of 

Manitoba: 

The Labour Relations Act, CCSM c L10: 

 

Decisions final and binding 

128(1) Except as provided in subsection (2), every decision of an 

arbitrator or arbitration board on a matter submitted to arbitration 

is final and binding on the parties and shall not be questioned or 

reviewed in any court, and no order shall be made or process 

entered or proceedings taken in any court to set aside or quash the 

decision, or to declare that the decision is invalid or void or a 

nullity, or to declare that any act or omission of the arbitrator or 

arbitration board renders the decision invalid or has the effect of 

invalidating the decision or affects the validity of the decision. 

 

Judicial review of final decision 

128(2) Subject to subsection (3), a final decision of an arbitrator 

or arbitration board may be reviewed by a court of competent 

jurisdiction solely by reason that 

 

(a) the arbitrator or arbitration board failed to observe a 

principle of natural justice or otherwise acted beyond or 

refused to exercise the jurisdiction of the arbitrator or 

arbitration board; or 

 

(b) the decision was obtained by fraud or was based on 

perjured evidence. 

 

The Health Sector Bargaining Unit Review Act, CCSM c H29: 

 

Decisions and orders are final 

25(1) A decision or order made by the commissioner is final and 

binding and is not subject to appeal or review in any court, and no 

proceedings of the commissioner may be restrained by injunction, 

prohibition or other process or proceeding in any court. 

 

 

https://web2.gov.mb.ca/laws/statutes/ccsm/l010e.php
https://web2.gov.mb.ca/laws/statutes/ccsm/l010f.php#128
https://web2.gov.mb.ca/laws/statutes/ccsm/l010f.php#128(2)
https://web2.gov.mb.ca/laws/statutes/ccsm/h029f.php#25
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Judicial review 

25(2) Despite subsection (1), a decision or order of the 

commissioner may be questioned or reviewed by way of an 

application for judicial review on a question of law or jurisdiction, 

if the application is filed with the court and served on the 

commissioner no later than 30 days after the date of the decision 

or order. 

 

The Human Rights Code, CCSM c H175: 

 

Application for judicial review 

50(1) Any party to an adjudication may apply to the court for a 

review of any decision or order made by the adjudicator with 

respect to the adjudication, solely on the ground that 

 

(a) the adjudicator committed an error of jurisdiction with 

respect to the adjudication; or 

 

(b) there was a breach of the principle of natural justice or the 

principle of fairness in the course of the adjudication; or 

 

(c) there is an error of law on the face of the record of the 

proceedings in respect of which the decision or order under 

review was made. 

 

The Municipal By-law Enforcement Act, CCSM c M245: 

 

Adjudicator’s decision is final 

20(1) The decision of an adjudicator under section 19 is final and 

conclusive and is not open to appeal. 

 

Judicial review within 30 days 

20(2) An application for judicial review of an adjudicator’s 

decision must be brought within 30 days after the decision is 

made. 

 

 

 

 

 

https://web2.gov.mb.ca/laws/statutes/ccsm/h029f.php#25(2)
https://web2.gov.mb.ca/laws/statutes/ccsm/h175f.php#50
https://web2.gov.mb.ca/laws/statutes/ccsm/m245f.php#20
https://web2.gov.mb.ca/laws/statutes/ccsm/m245f.php#20(2)
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The Crown Lands Act, CCSM c C340: 

 

Decision final and binding 

7.6(9) The decision of the appeal tribunal is final and binding on 

the parties and is not subject to appeal. 

 

The Elections Act, CCSM c E30: 

 

Decision final 

19(3) The decision of the person appointed is final and binding 

and is not subject to appeal. 

 

The Liquor, Gaming and Cannabis Control Act, CCSM c L153: 

 

Decision final 

101.39(3) The decision of the review adjudicator is final and not 

subject to appeal. 

 

The Manitoba Agricultural Services Corporation Act, CCSM c A25: 

 

Decision final and binding 

43 A decision of the appeal tribunal in an appeal in which the 

corporation is a party is final and binding on the person appealing 

and the corporation, and is not subject to appeal. 

 

Decision final and binding 

48(5) A decision of a ministerial appeal committee is final and 

binding on the person appealing and the corporation, and is not 

subject to appeal. 

 

The Private Vocational Institutions Act, CCSM c P137: 

 

Decision final and binding 

8(10) The decision of the board is final and binding on the parties 

and is not subject to appeal. 

 

https://web2.gov.mb.ca/laws/statutes/ccsm/c340f.php#7.6(9)
https://web2.gov.mb.ca/laws/statutes/ccsm/e030f.php#19(3)
https://web2.gov.mb.ca/laws/statutes/ccsm/l153f.php#101.39(3)
https://web2.gov.mb.ca/laws/statutes/ccsm/a025f.php#43
https://web2.gov.mb.ca/laws/statutes/ccsm/a025f.php#48(5)
https://web2.gov.mb.ca/laws/statutes/ccsm/p137f.php#8(10)
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The Provincial Court Act, CCSM c C275: 

 

Board’s decision final 

35(5) The decision of the board under subsection (1) is final and 

no appeal lies from the decision. 

 

The Residential Tenancies Act, CCSM c R119: 

 

Director’s decision final 

153(9) A decision of the director under subsection (6) is final 

and not subject to appeal. 

 

Director’s decision final 

153.1(3) A decision of the director under subsection (1) is final 

and not subject to appeal. 

 

The Watershed Districts Act, CCSM c W95: 

 

Decision final 

34(4) The decision of the Municipal Board on an appeal is final 

and binding and is not subject to further appeal. 

https://web2.gov.mb.ca/laws/statutes/ccsm/c275f.php#35(5)
https://web2.gov.mb.ca/laws/statutes/ccsm/r119f.php#153(9)
https://web2.gov.mb.ca/laws/statutes/ccsm/r119f.php#153.1(3)
https://web2.gov.mb.ca/laws/statutes/ccsm/w095f.php#34(4)


APPENDIX C 

Pertinent legislative provisions under Manitoba statutes where a statutory 

right of appeal is created without a companion privative clause regarding 

judicial review:  

The Municipal Assessment Act, CCSM c M226: 

 

Appeal to Court of Appeal 

63(1) Subject to this section, a party to an appeal to the 

Municipal Board or to the Court of King’s Bench may appeal the 

order of the Municipal Board or the Court of King’s Bench to the 

Court of Appeal upon 

 

(a) a question involving the jurisdiction of The Municipal 

Board or The Court of King’s Bench; or 

 

(b) a point of law; 

 

in accordance with the rules of the Court of Appeal. 

 

The Social Services Appeal Board Act, CCSM c S167: 

 

Appeal to Court of Appeal 

23(1) Any party to the appeal before the appeal board may 

appeal the board’s order to The Court of Appeal on any question 

involving the board’s jurisdiction or on a point of law, but only 

after obtaining leave to appeal from a judge of The Court of 

Appeal. 

 

The Manitoba Public Insurance Corporation Act, CCSM c P215: 

 

Appeal to Court of Appeal 

187(1) The appellant or the corporation may appeal the decision 

of the commission to The Court of Appeal. 

 

 

 

https://web2.gov.mb.ca/laws/statutes/ccsm/m226f.php#63
https://web2.gov.mb.ca/laws/statutes/ccsm/s167f.php#23
https://web2.gov.mb.ca/laws/statutes/ccsm/p215f.php#187
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Appeal with leave 

187(2) An appeal under subsection (1) may be taken only on a 

question of jurisdiction or of law and only with leave obtained 

from a judge of The Court of Appeal. 

 

Application for leave to appeal 

187(3) An application for leave to appeal shall be made within 30 

days after the applicant receives a copy of the decision of the 

commission, or within such further time as the judge allows. 

 

The Securities Act, CCSM c S50: 

 

Appeal to The Court of Appeal 

30(1) A person or company affected by a direction, decision, 

order or ruling of the commission given or made under this Act or 

under any other Act of the Legislature may appeal to The Court of 

Appeal. 

 

The Public Utilities Board Act, CCSM c P280: 

 

Grounds of appeal 

58(1) An appeal lies from any final order or decision of the 

board to The Court of Appeal upon 

 

(a) any question involving the jurisdiction of the board; or 

 

(b) any point of law; or 

 

(c) any facts expressly found by the board relating to a matter 

before the board. 

 

Leave to appeal 

58(2) The appeal shall be taken only 

 

(a) by leave to appeal obtained from a judge of The Court of 

Appeal; 

 

(b) within one month after the making of the order or decision 

sought to be appealed from, or within such further time as the 

judge under special circumstances shall allow; and 

https://web2.gov.mb.ca/laws/statutes/ccsm/p215f.php#187(2)
https://web2.gov.mb.ca/laws/statutes/ccsm/p215f.php#187(3)
https://web2.gov.mb.ca/laws/statutes/ccsm/s050f.php#30
https://web2.gov.mb.ca/laws/statutes/ccsm/p280f.php#58
https://web2.gov.mb.ca/laws/statutes/ccsm/p280f.php#58(2)
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(c) after notice to the other parties stating the grounds of 

appeal. 

 

The Expropriation Act, CCSM c E190: 

 

Appeal of certified amount to Court of Appeal 

44(1) A party to a proceeding before the commission may 

appeal the amount certified as compensation payable to The Court 

of Appeal within 40 days after the day the commission certifies 

the amount under subsection 15(2), or within seven days from the 

day the commission issues a decision or certifies an amount under 

subsection 15(5), whichever is the later. 

 

The Liquor, Gaming and Cannabis Control Act, CCSM c L153: 

 

Appeal to court 

140(1) A party to an appeal may appeal the decision of the board 

to the Court of King’s Bench on any question involving the 

board’s jurisdiction or on a point of law, by filing a notice of 

appeal with the court. 

 

The Mines and Minerals Act, CCSM c M162: 

 

Appeal of board order 

35(1) An order of the board may be appealed to the Court of 

King’s Bench upon the grounds that the board 

 

(a) failed to observe a principle of natural justice; 

 

(b) acted beyond or refused to exercise its jurisdiction; or 

 

(c) made an error of law. 

 

 

 

https://web2.gov.mb.ca/laws/statutes/ccsm/e190f.php#44
https://web2.gov.mb.ca/laws/statutes/ccsm/l153f.php#140
https://web2.gov.mb.ca/laws/statutes/ccsm/m162f.php#35
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The Farm Practices Protection Act, CCSM c F45: 

 

Appeal 

13 Any party to an application may appeal an order of the 

board on a question of law to the court within 30 days after the 

making of the order. 

 

The Human Rights Code, CCSM c H175: 

 

Application for judicial review 

50(1) Any party to an adjudication may apply to the court for a 

review of any decision or order made by the adjudicator with 

respect to the adjudication, solely on the ground that 

 

(a) the adjudicator committed an error of jurisdiction with 

respect to the adjudication; or 

 

(b) there was a breach of the principle of natural justice or the 

principle of fairness in the course of the adjudication; or 

 

(c) there is an error of law on the face of the record of the 

proceedings in respect of which the decision or order under 

review was made. 

 

The Arbitration Act, CCSM c A120: 

 

Appeal on question of law with leave 

44(2) If the arbitration agreement (other than a family arbitration 

agreement) does not provide that the parties may appeal an award 

to the court on a question of law, a party may appeal an award to 

the court on a question of law with leave, which the court shall 

grant only if it is satisfied that 

 

(a) the importance to the parties of the matters at stake in the 

arbitration justifies an appeal; and 

 

(b) determination of the question of law at issue will 

significantly affect the rights of the parties. 

  

https://web2.gov.mb.ca/laws/statutes/ccsm/f045f.php#13
https://web2.gov.mb.ca/laws/statutes/ccsm/h175f.php#50
https://web2.gov.mb.ca/laws/statutes/ccsm/a120f.php#44(2)
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The attached decision replaces the previous decision which was released on 

March 6, 2023.  A correction was made to the style of cause: 

 
 )  M. D. Zacharias 

KRISTA SMITH )  for the Appellant 

 )   

 (Applicant) Appellant )  D. G. Guénette and 

 )  T. B. Dobson 

 )  for the Director of Victim 

 )  Services 

- and - )  

 )  No appearance 

 )  for the Appeal Commission 

 )  

THE APPEAL COMMISSION )  Appeal heard: 

 )  September 19, 2022 

 (Respondent) Respondent )   

 )  Judgment delivered: 

 )  March 6, 2023 
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A correction was made to paragraph 99: 

[99] The respondent concluded that there were “significant 

inconsistencies in the medical information . . . including inconsistencies with 

respect to the [applicant’s] functionality, or ability to function with or without 

medical cannabis.”  To support this conclusion, the respondent relied on the 

fact that, during the extended administrative process, the applicant’s condition 

worsened with the onset of agoraphobia.  This reasoning is troubling:  the 

applicant’s sincerity and Dr. Woo’s opinion as to the necessity for medical 

cannabis treatment in 2015 to 2016 was doubted because, well after the fact, 

her health deteriorated while she was following the administrative process. 


