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CAMERON JA 

Introduction 

[1] This case involves r 24.02(1) of the MB, Court of King’s Bench 

Rules, MR 553/88 (the KB Rules), also known as the long delay rule.  More 

specifically, it addresses the exception in r 24.02(1)(b) to the dismissal of an 

action pursuant to the long delay rule where the action has been stayed or 

adjourned pursuant to an order.  

[2] The plaintiff appeals the decision of the motion appeal judge 

dismissing its appeal of an order of the master dismissing its action against 
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the defendant for delay pursuant to r 24.02(1).  It also appeals the motion 

appeal judge’s alternative ruling that the action be dismissed pursuant to 

r 24.01 on the basis that the delay was inordinate and inexcusable and that the 

plaintiff had not rebutted the presumption of prejudice. 

[3] I would dismiss the appeal on the basis that the motion appeal judge 

did not err in his interpretation of r 24.02(1) when he dismissed the plaintiff’s 

appeal.  Having found no error in either his enunciation of the test in r 24.02(1) 

or the exception to its application found in r 24.02(1)(b), I need not consider 

his alternate ruling.  

Background 

[4] The facts underlying this appeal concern a loan granted by the 

defendant to the plaintiff in 2003.  The loan was secured by a mortgage against 

certain property owned by the plaintiff at the time (the property).  While the 

defendant advanced a significant portion of the loan to the plaintiff, it 

discontinued advances of the loan and demanded payment in 2004.  In 2005, 

the defendant applied to the Court of Queen’s Bench for an order pursuant to 

The Family Farm Protection Act, CCSM c F15, for leave to commence 

mortgage sale and foreclosure proceedings under the mortgage (the 

foreclosure proceedings). 

[5] On April 21, 2006, the plaintiff filed an action, claiming that the 

defendant wrongfully failed to advance funds to it pursuant to the loan (the 

action).   

[6] During the course of the foreclosure proceedings, the defendant 

brought an action requesting access to the property (the access action) and the 
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plaintiff made a motion for an injunction.  The defendant also made a motion 

for security for costs in the action. 

[7] In written reasons dated May 2, 2007, a judge of the Court of 

Queen’s Bench dismissed the plaintiff’s motion for an injunction and granted 

the defendant access to the property.   

[8] Importantly, he also ordered that the plaintiff pay $10,000 into court 

in security for costs and stayed the action pending payment (the security for 

costs order). 

[9] The plaintiff took no further steps to proceed with the action until 

12 years later when, in August 2019, its counsel advised that they were in 

possession of the funds to satisfy the security for costs order and wished to 

proceed with the action. 

[10] The defendant moved to dismiss the action for delay, which the 

master granted pursuant to r 24.02(1).  In the alternative, she dismissed the 

action based on r 24.01 finding the delay to be inordinate and inexcusable, 

that it was presumed to be unreasonable and that the plaintiff’s evidence fell 

short of establishing that it was excusable. 

[11] The motion appeal judge dismissed the plaintiff’s appeal.  Like the 

master, he was persuaded by the Alberta cases of Carter v Sears Canada Inc, 

2011 ABQB 732; and Jacobs v McElhanney Land Surveys Ltd, 2018 ABQB 

867, rev’d on other grounds 2019 ABCA 220, that the stay of the action 

pending the satisfaction of the security for costs order was not the type of stay 

contemplated by the exception in r 24.02(1)(b).  
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[12] Alternatively, the motion appeal judge found that the 12-year delay 

in this case was inordinate pursuant to r 24.01.  Noting the presumption of 

prejudice that arises from such a finding, he applied this Court’s decision in 

The Workers Compensation Board v Ali, 2020 MBCA 122, stating: 

 

. . . 

. . . The presumption has not been rebutted by the plaintiff in this 

case.  I am not satisfied that the plaintiff has established that he 

has been impecunious for 12 years or that impecuniosity is a 

sufficient or reasonable excuse to justify the length of delay in this 

case. 

. . .  

 

[emphasis added] 

 

Rule 24.02(1)(b) 

[13] Rule 24.02(1)(b) states: 

 

Dismissal for long delay 

24.02(1) If three or more years have passed without a significant 

advance in an action, the court must, on motion, dismiss the action 

unless 

(b)  the action has been stayed or adjourned pursuant to an order;  

 

The Positions of the Parties 

[14] The plaintiff concedes that more than three years have passed 

without a significant advance in the action.  However, it argues that the motion 

appeal judge erred in law in finding that the exception to a dismissal for long 

delay found in r 24.02(1)(b) does not apply in this case.  It maintains that the 

exception “does not indicate that only particular types of stays will trigger 

[it].”  
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[15] The plaintiff observes that the only authority relied on by the motion 

appeal judge in reaching his conclusion is from Alberta and that there is no 

binding authority in Manitoba regarding the interpretation of r 24.02(1)(b). 

[16] The defendant argues that r 24.02(1) mandates that, absent one of 

the enumerated exceptions, if three years have passed without a significant 

advance in the action, it must be dismissed.  It argues that the plaintiff’s 

explanations for the delay are not relevant in the application of this rule.   

[17] The defendant further argues that the motion appeal judge made no 

error when he considered the authorities from Alberta in concluding that the 

exception in r 24.02(1)(b) did not apply. 

Analysis 

[18] Whether or not the exception to the long delay rule found in 

r 24.02(1)(b) applies to a stay pending the posting of costs is a matter of 

statutory interpretation.  It is a question of law reviewable on the standard of 

correctness (see Buhr v Buhr, 2021 MBCA 63 at para 30; and WRE 

Development Ltd v Lafarge Canada Inc, 2022 MBCA 11 at para 15). 

[19] The modern approach to statutory interpretation requires that “the 

words of an Act are to be read in their entire context and in their grammatical 

and ordinary sense harmoniously with the scheme of the Act, the object of the 

Act, and the intention of [the Legislature]” (see Rizzo & Rizzo Shoes Ltd (Re), 

[1998] 1 SCR 27 at para 21, quoting Elmer A Driedger, Construction of 

Statutes, 2nd ed (Toronto:  Butterworths, 1983) at 87). 
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[20] As noted in Buhr, “[i]nterpretation of court rules is governed by the 

same principles as the interpretation of other legislation” (at para 32). 

[21] In Buhr, Simonsen JA considered the purpose of r 24.02.  In 

interpreting the rule, she noted that, because Alberta was the only Canadian 

province that had a rule similar to it, “jurisprudence from that province [was] 

of particular assistance” (at para 8). 

[22] She stated the purpose of the rule as follows (at para 33):  

 

Rule 24.02 is part of an overhaul of the QB Rules intended to 

expedite and bring finality to civil proceedings.  It introduces a 

fundamentally different approach to delay than the former and 

current rr 24.01.  Both the former and current rr 24.01 focus on the 

overall delay in the litigation as a whole; r 24.02 focusses on gaps.  

Rule 24.02 is a drop-dead rule that provides for dismissal when 

there has been three or more years of inactivity on a case.  The 

rationale for the rule is to weed out inactive cases, and address 

complacency in advancing civil actions.  . . . 

 

[23] Further, she explained that the word “must” in r 24.02(1) is 

imperative (at para 34).  She said that such an interpretation is consistent with 

jurisprudence regarding the long delay rule in Alberta, which also uses the 

word “must” and “makes clear that dismissal is mandatory if there has been 

no significant advance in an action for three or more years and none of the 

exceptions apply” (at para 35). 

[24] There can be no doubt that Manitoba’s rule for long delay is 

modeled after the rule in Alberta.  The rule in Alberta has evolved over many 

years.  The corresponding wording to Manitoba’s rule is found in r 4.33 of the 

AB, Rules of Court, AR 124/2010 (the Alberta Rules).  Rule 4.33 was 

introduced as part of an overhaul undertaken to the former Alberta Rules in 
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2010.  Prior to that, the former Alberta r 244.1(1) required the court to dismiss 

an action if five years had elapsed since the last thing done to significantly 

advance the action (see Carter at para 19).  When the new r 4.33 was 

introduced, it shortened the period to two years.  It also contained a bridging 

provision, r 15.4(2)(b) (since repealed).  Thus, at the time of Carter, the 

relevant provisions read1: 

 

Dismissal for long delay 

4.33(1) If 2 or more years has passed after the last thing done that 

significantly advanced an action, the Court, on application, must 

dismiss the action as against the applicant, unless 

 . . . 

(b) the action has been stayed or adjourned by order, an 

order has extended the time for doing the next thing in 

the action, or the delay is provided for in a litigation plan, 

 . . .  

 

Dismissal for long delay:  bridging provision 

15.4(1) Unless subrule (2) applies, the Court, on application, 

must dismiss the action as against the applicant if 

 

(a) after the coming into force of this rule, 2 years has 

elapsed since the last thing done to significantly advance 

the action, or 

 

(b) 5 years has elapsed since the last thing done to 

significantly advance the action, 

 

whichever comes first. 

 

15.4(2) The Court must not dismiss the action if 

. . . 

(b) the action has been stayed or adjourned by order, an 

order has extended the time for doing the next thing in 

the action or the delay is provided for in the litigation 

plan, 

. . .  

                                           
1 Post Carter, in 2013, r 4.33 was amended.  It now provides for a delay of three years before the long delay 

rule is invoked (see the AB, Rules of Court Amendment Regulation, AR 140/2013). 
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[25] The bridging provision was considered in Carter.  In that case, the 

plaintiff did not provide a proper Alberta address for service and a master 

stayed the action until that address was forthcoming.  The address for service 

was not provided until seven years later. 

[26] The defendant successfully moved for dismissal of the action.  In 

the course of granting that motion, Hall J stated (at para 41): 

 

Where, however, the Action has been stayed until the Plaintiff 

takes an identified step, such as providing an address for service, 

as is the case here, the Plaintiff has the sole power to take that step 

and to move the matter forward.  The Plaintiff also has the 

obligation to do so.  Having failed to take that step, the Plaintiff 

cannot now hide behind the Stay and claim protection under 

Rule 15.4(2)(b).  That cannot be the intention of the Rule.  It would 

be contrary to the purpose of the Rules of Court set out in 

Rule 1.2(1), to provide a means by which claims can be fairly and 

justly resolved in or by a court process in a timely and cost 

effective way. 

 

[emphasis added] 

 

[27] In Jacobs, the master stayed the action until the plaintiff paid 

security for costs.  The security was paid shortly thereafter.  Activity on the 

file then ceased and the defendant eventually filed an application to dismiss 

for delay pursuant to r 4.33.  The master dismissed the action. 

[28] On appeal to the Court of Queen’s Bench, Graesser J overturned the 

master’s decision on other grounds.  In commenting on r 4.33, he opined as 

follows (at para 93):  

 

I agree with [the master’s] analysis of the security for cost 

application and eventual payment into court of the amount ordered 

to be paid.  A security for cost application does not of itself 
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advance the action.  The stay of proceedings by the plaintiff 

between the order for security and payment of the security is not 

the sort of stay contemplated by Rule 4.33. 

 

[29] The case was then appealed to the Alberta Court of Appeal.  While 

the above issue does not appear to have been argued before that Court, the 

majority approved of the principle that “[a] stay, the duration of which is under 

the control of the party whose action is stayed, is not a ‘stay’ under 

r 4.33(2)(a)” (at para 20, n 21). 

[30] In the present case, the motion appeal judge relied on the principle 

enunciated in Carter and Jacobs in finding that the exception does not apply.  

He stated: 

 

. . . 

. . .  I accept the rationale given in the Alberta authorities which 

confirms that a stay of proceedings which can be ended solely by 

the actions of the plaintiff is not the type of stay contemplated by 

[r 24.02(1)(b)].  I agree that if I accept the plaintiff’s submission 

that would allow the plaintiff to hide behind the stay.  Satisfying 

the security for costs order could have [been] accomplished by the 

plaintiff at any point in the last 12 years.  Such an interpretation 

would be contrary to the purpose and intent of the long delay rule. 

. . . 

 

[31] I am not persuaded that the motion appeal judge erred in his 

interpretation in this regard.  As I earlier indicated, Manitoba’s KB Rules 

closely resemble the Alberta Rules.  They are of “particular assistance” (Buhr 

at para 8). 

[32] The interpretation of Alberta’s rules in Carter in 2011 had been in 

existence long before Manitoba drafted r 24.02(1)(b), which did not come into 
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force until January 1, 2018 (see section 9 of the MB, Court of Queen’s Bench 

Rules, Amendment, MR 130/2017).  

[33] Principles of statutory interpretation provide for a presumption of 

knowledge on behalf of the Legislature.  Ruth Sullivan in Sullivan on the 

Construction of Statutes, 6th ed (Markham:  LexisNexis, 2014) explains (at 

section 8.9): 

 

. . .  

. . .  The legislature is presumed to know all that is necessary to 

produce rational and effective legislation.  This presumption is 

very far-reaching.  It credits the legislature with the vast body of 

knowledge referred to as legislative facts and with mastery of 

existing law, common law and the Civil Code of Québec as well 

as ordinary statute law, and the case law interpreting statutes.  . . . 

 

[footnotes omitted and emphasis added] 

 

See also Contractors Equipment and Supply (1965) Ltd v Building Material 

Drivers, Warehousemen & Helpers, Local 914, 1967 CarswellMan 71 at 

para 51 (CA); and 2747-3174 Québec Inc v Quebec (Régie des permis 

d’alcool), [1996] 3 SCR 919 at para 238. 

[34] Given the intent of r 24.02(1)(b) and the prior interpretation of the 

corresponding Alberta rules, it is my view that the motion appeal judge 

correctly interpreted the exception found in r 24.02(1)(b) when he held that it 

did not apply to the stay of proceedings based on the security for costs order 

in this case.  

[35] Before concluding, I would mention that, in oral argument, the 

plaintiff submitted that Carter was distinguishable on the basis that the 

plaintiff in that case did not provide an address as was required to lift the stay.  
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Here, the step required to move the action forward was the payment of 

$10,000, which, it argues, was a significant financial burden that it was 

financially unable to satisfy.  The plaintiff points out that it was the defendant 

that obtained the security for costs order and argues that it would be unfair to 

find it was not the type of order contemplated by the exception in 

r 24.02(1)(b).   

[36] Regarding the issue of impecuniosity, as earlier stated, in 

considering whether the plaintiff had demonstrated that it had a reasonable 

excuse for the delay pursuant to r 24.01, the motion appeal judge found that 

the plaintiff had not established that it had been impecunious for 12 years.  

The plaintiff has not convinced me that this finding of fact was the product of 

a palpable or overriding error.  I consider the motion appeal judge’s finding 

regarding impecuniosity to be a complete answer to the plaintiff’s attempt to 

distinguish Carter.  Therefore, I need not further consider the issue. 

[37] Having found the motion appeal judge did not err in his 

interpretation and application of r 24.02(1)(b), I need not consider r 24.01 and 

would decline to do so. 

[38] In the result, the appeal is dismissed with costs. 

 Cameron JA 

I agree: Pfuetzner JA 

I agree: leMaistre JA 

 


