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[1] After consuming alcohol and crystal methamphetamine, the accused 

chased after the victim, a complete stranger, with a knife and stabbed him to 

death. 

[2] The sole issue at trial was whether the accused had the mens rea for 

second degree murder.  The trial judge found that he did not as she accepted 

the opinion of an expert witness “that the accused was in a drug induced 

psychosis at the time of the stabbing such that he did not have the intent 
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required for murder” (at para 74).  She acquitted the accused of second degree 

murder and convicted him of manslaughter. 

[3]  The Crown appeals the acquittal, arguing that the trial judge made 

errors in law that had a material bearing on the acquittal. 

[4] For the reasons that follow, I would allow the appeal and order a 

new trial.  In my view, the trial judge erred in law by failing to consider 

whether the accused meant to cause the victim bodily harm that he knew was 

likely to cause the victim’s death and was reckless whether death ensued or 

not, as is required under section 229(a)(ii) of the Criminal Code (the Code).  

In addition, the trial judge erred in law by failing to assess all of the evidence 

relevant to determining whether the Crown had proven beyond a reasonable 

doubt that the accused had the mens rea for second degree murder.  Instead, 

she abdicated this role to the expert witness.  

Background 

The Stabbing 

[5] On the evening of June 7, 2019, the accused and a friend 

encountered two males (the victim and his companion) in a back lane near 

Sherbrook Street and Sara Avenue in Winnipeg.  As the accused approached 

the men, he said:  “You guys got a problem?  You got something to say?”  He 

then produced a knife out of his pants and started swinging it.  The victim and 

his companion fled and the accused gave chase, focussing on the victim and 

stabbing him once in the ribs.   

[6] A passerby in a vehicle tried to intervene by attempting to run over 

the accused who was undeterred.  The driver stopped and supplied himself, 
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the victim and his companion with weapons (a hammer, a baseball bat and a 

steering wheel lock).  Despite being struck with these weapons, the accused 

continued to chase and attack all three of them.   

[7] Finally, the accused managed to get the victim down on the ground 

and stabbed him several times, including burying the eight-inch-long knife 

into the victim’s chest and inflicting a nine to 10-inch-deep wound.  The 

victim bled to death at the scene. 

Proceedings in the Trial Court  

[8]  Several eyewitnesses to the killing testified at the trial and 

described the accused’s actions and demeanour.  The victim’s companion 

described the accused as follows:  “[H]e looked like he wanted to cut my 

throat.  Like, he—he just wanted to hurt me really bad.  . . .  [H]e looked crazy, 

like, he was mad.  He was—he was out to hurt somebody”.   

[9] Another eyewitness described the accused as being “over top of [the 

victim] and he appeared to be, like, in an attacking mode and . . . hitting him 

or striking him.”  A different eyewitness, who was a nurse by training, was 

asked if, during the attack, the accused was “going crazy” or seemed “out of 

control”.  He said:  “That’s not crazy.  . . .  Someone with a knife that was 

attacking someone.  . . .  Trying to stab them . . ..  . . .  He had a knife and he 

. . . stabbed [the victim].  And so if you’re out of control, you probably would 

be falling or not being able to hit someone . . . it seemed like he sure knew 

what he was doing”. 

[10] The police officer who arrested the accused at his apartment shortly 

after the offence described him as follows:  “just standing there . . . sweating 
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profusely” with “a very starey-eyed look to him as if he [was] almost looking 

through you even though he was looking at us.”  After the officer repeated the 

notice of arrest, the accused responded:  “I was defending myself.  I didn’t do 

anything.” 

[11] The accused testified in his own defence.  He said that he had started 

using crystal methamphetamine shortly after surgery in December of 2018 to 

cope with the pain and that, by June of 2019, he was using four grams a day.  

He testified that he was “see[ing] shadows and hearing voices through the 

wall” and “was paranoid all the time.”  The accused’s evidence was that he 

was on the third day of a sleepless methamphetamine binge at the time of the 

stabbing and claimed to have no recollection of that day.  However, in cross-

examination he was able to provide details of his activities prior to the 

stabbing. 

[12] Dr. Jeffrey Waldman (Dr. Waldman) was called as a defence 

witness and was qualified to give expert “opinion evidence with respect to 

methamphetamine induced intoxication and substance abuse related 

psychosis disorder and their effects on intent.”  He also provided a written 

psychiatric assessment report regarding the accused in which he opined: 

. . . 

There does not appear to be any explanation for the events that 

occurred other than [the accused’s] psychosis.  In the context of 

his many risk factors for the development of psychosis, beginning 

to use crystal methamphetamine triggered psychosis.  On the day 

of the offense [the accused] acted in response to a paranoid belief 

about the victim.  Based on [the accused’s] behavior and 

comments made, it indicates that [the accused] believed that the 

victim intended to harm him, and therefore he attacked the victim.  

By attacking the victim, he believed he was acting in his defense 

and in my opinion was unable to develop intent as he was acting 
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impulsively in the context of paranoia and intoxication with meth 

along with other intoxicating substances. 

 

[emphasis added] 

[13] In cross-examination by the Crown, Dr. Waldman indicated that, 

despite his intoxication, the accused could perform intentional acts with an 

appreciation of their consequences and could make decisions based on 

“knowledge of a consequence to saying or doing something”. 

[14] In closing submissions, defence counsel argued that “the issue to be 

determined [wa]s whether the Crown ha[d] proven beyond a reasonable doubt 

that [the accused] had the required state of mind for the commission of second 

degree murder.”  More particularly, defence counsel stated that “the central 

issue of this case [was] the ability of [the accused] in his advanced degree of 

intoxication to be able to foresee that his actions would cause serious bodily 

harm, that [wa]s likely to cause [the victim]’s death.” 

[15] Defence counsel submitted “that the Crown [had] not negated the 

reasonable possibility that [the accused] was in an advanced degree of 

intoxication”, which he argued was “where the accused lack[ed] the specific 

intent to the extent of an impairment of the accused’s foresight of the 

consequences of his or her actions.” 

[16] The Crown conceded that, to prove the charge of second degree 

murder, it “must establish that [the accused] either meant to kill [the victim] 

or that he meant to cause him bodily harm that he knew was likely to kill [the 

victim] and was reckless whether he died or not.  Recklessness mean[t] that 

he saw the risk that the victim could die from the injury or injuries caused by 

the stabbing, but went ahead anyway and took that chance.” 
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[17] The Crown argued, relying on R v Daley, 2007 SCC 53, that 

particularly advanced intoxication would be required for the accused to lose 

the ability to foresee that stabbing someone in the chest was likely to cause 

death. 

[18] It asserted that the evidence showed that the accused acted 

deliberately and with dexterity throughout, and that the common sense 

inference that he intended the natural consequences of his actions was not 

negated.  The Crown submitted that “[t]he accused’s persistence in trying to 

stab [the victim] sp[oke] to his intention to kill him or cause him bodily harm.  

Further, [they] saw from the video, he was hovering over the victim and trying 

to stab him while he was lying down on the ground and in a vulnerable, 

compromised position.” 

[19] The Crown maintained that careful scrutiny of Dr. Waldman’s 

evidence did not support the inference that the accused did not have the 

requisite mens rea for murder.  It cautioned the trial judge to “keep in mind 

what [wa]s at issue and what [wa]s the question to be answered” which it 

argued was not, “was the accused in a meth psychosis at the time of the 

offence?”  The Crown continued:  “Even Dr. Waldman himself conceded that 

a person in a psychotic state can still mean to do something that they’re 

doing.” 

[20] Notably, the Crown asserted that “[t]he only legal question to be 

answered [wa]s, was [the accused] in an advanced state of intoxication such 

that he would [have] be[en] unable to foresee the consequences of stabbing 

[the victim] in the chest.” 
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[21] The Crown urged the trial judge not to attach any weight to 

Dr. Waldman’s opinion, arguing: 

. . . 

While Dr. Waldman attempts to arrive at a legal conclusion in his 

report that [the accused] did not form intent, his actual evidence, 

respecting the legal test for specific intention, the ability to foresee 

the consequences of his act, does not support such a conclusion.  

Dr. Waldman opined that [the accused]’s presentation is consistent 

with an acute intoxication by meth and consistent with psychosis.  

He did not opine that said intoxication rendered [the accused] 

incapable of foreseeing that stabbing [the victim] multiple times, 

including once in the chest would kill him or cause bodily harm 

that he knew was likely to cause death and was reckless as to 

whether death would ensue.  . . . 

. . . 

The Trial Judge’s Reasons 

[22] The trial judge characterized the issue before her as “whether the 

accused was, at the time of the offence, incapable due to substance use, of 

forming the requisite intent for murder” (at para 21).  The trial judge reviewed 

the evidence of the witnesses and decided which parts of the evidence she 

accepted.  Based on that evidence, she found that the accused was “intoxicated 

by methamphetamine at the time of the offence” (at para 65). 

[23] She noted that the Crown argued that the accused’s “substance abuse 

. . . did not render him incapable of foreseeing that the stabbing would likely 

cause death” (at para 29).  However, the trial judge determined that, if she 

accepted “the evidence of Dr. Waldman that the accused was suffering from 

drug induced psychosis at the time of the stabbing, [she] must acquit of second 

degree murder and convict of manslaughter” (at para 42). 
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[24] Turning to the effect of the accused’s methamphetamine 

intoxication, the trial judge stated:  “The question is whether I accept the 

opinion of Dr. Waldman that the accused was in a drug induced psychosis at 

the time of the stabbing such that he did not have the intent required for 

murder” (at para 74).  She found that “Dr. Waldman was steadfast in his 

professional opinion that the evidence suggest[ed] drug induced psychosis and 

[wa]s not consistent with psychopathy or malingering” (at para 75) and that 

he “was unshaken in his evidence” (at para 76). 

[25] After accepting Dr. Waldman’s opinion, the trial judge concluded 

(at para 77):   

. . .  Here, I find that it is likely that the accused was suffering from 

psychosis severe enough to effect [sic] his ability to form the 

specific intention to kill [the victim].  Being in the throes of a drug 

induced psychosis, his thinking was detached from the reality of 

the situation and as such, he lacked the necessary mens rea for 

murder.    

[26] She acquitted the accused of second degree murder and found him 

guilty of manslaughter.  

Issues and Positions of the Parties 

[27] The Crown asserts that the trial judge made two interrelated errors 

of law.   

[28] First, it argues that she failed to apply section 229(a)(ii) of the Code, 

in that she did not consider the narrow question of whether, in stabbing the 

victim, the accused meant to cause him bodily harm that he knew was likely 

to cause death and was reckless as to whether death ensued. 



Page:  9 

 

[29] Second, the Crown maintains that the trial judge misapplied the 

expert evidence of Dr. Waldman and effectively abdicated to him her 

responsibility to determine the legal question of the accused’s intention.  It 

asserts that the trial judge did not critically assess the evidence of 

Dr. Waldman but, instead, determined that, if she accepted his opinion on 

intent, she must acquit.  The difficulty, according to the Crown, is that 

Dr. Waldman did not describe in his report what he meant by intent, which it 

maintains is a legal term with a strictly defined meaning in the Code.  Indeed, 

the Crown argues that Dr. Waldman’s trial evidence was much more precise 

and was to the effect that an individual could become paranoid through 

intoxication but still be able to foresee that stabbing another person was likely 

to cause their death. 

[30] The accused argues that the trial judge canvassed all of the evidence 

thoroughly, including the evidence of advanced intoxication affecting 

foresight.  The accused asserts that Dr. Waldman’s evidence in cross-

examination was in respect of a hypothetical offender—not this particular 

accused—and that Dr. Waldman’s opinion should not be entirely discounted.  

He argues that any lack of precision in the wording used was canvassed in 

cross-examination so any lingering confusion regarding what Dr. Waldman 

meant by intent was resolved.   

[31] The accused points out that the trial judge clearly articulated the test 

to be applied, including section 229(a)(ii) of the Code.  The accused submits 

that her reasons show that it was the trial judge herself who formed the legal 

opinion, based on all of the evidence, that the accused lacked the intent for 

second degree murder. 
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Analysis 

Jurisdiction and Standard of Review 

[32] Section 676(1)(a) of the Code limits the Crown’s right to appeal an 

acquittal to questions of law alone.  In addition to establishing that there was 

an error in law, when seeking a new trial on the appeal of an acquittal, the 

Crown must show that this error might “have had a material bearing on the 

acquittal” (R v Graveline, 2006 SCC 16 at para 14; and R v Cowan, 2021 SCC 

45 at para 46). 

[33] This appeal raises questions of law which are reviewed for 

correctness.  The failure to apply the correct legal test or a necessary part of 

the legal test is an error in law (see R v Araujo, 2000 SCC 65 at para 18; and 

Cowan at para 48).  Allowing an expert to usurp the judge’s function of 

making a legal decision is an error of law.  For example, whether the Crown 

has proven mens rea beyond a reasonable doubt “is a question of law for the 

judge, not the experts” (R v Borsch, 2007 MBCA 111 at para 95).  

The Law 

[34]  The mens rea for murder has a precise and technical meaning and 

is defined in section 229(a) of the Code as follows: 

Murder 

229 Culpable homicide is murder 
 

(a) where the person who causes the death of a human 

being 

 

(i) means to cause his death, or 
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(ii) means to cause him bodily harm that he knows is 

likely to cause his death, and is reckless whether 

death ensues or not. 

[35] Of particular relevance in the present case is section 229(a)(ii) of the 

Code which “includes elements of intention and subjective foresight” (Daley 

at para 51). 

[36] In Daley, the Supreme Court of Canada noted that “the inquiry under 

s. 229(a)(ii) is whether the accused possessed the ability to foresee the 

consequences of his action” (at para 53).  Indeed, the Supreme Court 

previously referred to section 229(a)(ii) as the “foreseeability prong” of the 

test for murder mens rea and noted that, “[i]n most murder cases, the focus for 

the trier of fact will be on the foreseeability prong . . ., that is, on determining 

whether the accused foresaw that his or her actions were likely to cause the death 

of the victim” (R v Robinson, [1996] 1 SCR 683 at para 49).  

[37] In conducting the inquiry into the foreseeability prong, triers of fact  

consider whether they can draw the so-called “common sense inference” 

which was described by Cory J in R v Seymour, [1996] 2 SCR 252, as follows 

(at para 19): 

. . . [I]n determining the accused’s state of mind at the time the 

offence was committed, jurors may draw the inference that sane 

and sober persons intend the natural and probable consequences of 

their actions.  Common sense dictates that people are usually able 

to foresee the consequences of their actions.  Therefore, if a person 

acts in a manner which is likely to produce a certain result it 

generally will be reasonable to infer that the person foresaw the 

probable consequences of the act.  In other words, if a person acted 

so as to produce certain predictable consequences, it may be 

inferred that the person intended those consequences. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1391/index.do
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[38] The common sense inference regarding foreseeability is always 

relevant to specific intent crimes, including murder.  Judges sitting with a jury 

must instruct the jury on the common sense inference for specific intent 

offences.  Where there is evidence of intoxication, the judge must also draw a 

direct link for the jury between the effect of intoxication and whether or not 

to draw the common sense inference, and failure to do so will constitute a 

reversible error (see Daley at paras 50, 52). 

[39] As further noted in Daley, “the main determination in cases 

involving a defence of intoxication to a second degree murder charge will be 

whether the accused’s degree of intoxication affected” the ability to foresee 

the consequences of their action (at para 53).  In a jury trial where intoxication 

is raised, the charge must convey to the jury that “the relevant question [is] 

whether intoxication prevented the accused from foreseeing the consequences 

of his acts” (at para 67; see also R v Cassan (ER), 2012 MBCA 46 at para 23). 

[40] As Bastarache J observed in Daley, “for certain types of homicides, 

where death is the obvious consequence of the accused’s act, an accused might 

have to establish a particularly advanced degree of intoxication to successfully 

avail himself or herself of an intoxication defence of this type” (at para 42; 

see also Cassan at para 69). 

[41] As occurred in the present case, it is not uncommon for expert 

opinion evidence to be proffered to assist the trier of fact in assessing how 

issues such as intoxication or mental health conditions could affect the ability 

of an accused to foresee the consequences of their actions.  However, experts 

should not “be permitted to usurp the functions of the trier of fact” (R v 

Mohan, [1994] 2 SCR 9 at 24). 
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[42] A review of the jurisprudence shows that expert opinion evidence 

must be carefully considered by the trier of fact to determine if it provides 

assistance on the question that actually has to be determined.  As I have 

previously indicated, in a murder trial where intoxication is raised as a 

defence, that question is whether the accused’s degree of intoxication affected 

their ability to foresee the consequences of their actions.  As explained in 

Daley, in a murder trial where intoxication was at issue, for the expert’s 

“testimony to be relevant to the central issue in the case, he had to clearly 

convey that someone in Mr. Daley’s state could not foresee the consequences 

of his actions.  He failed to do so” (at para 83).  Instead, the expert offered 

“evidence that the intoxication was such that [the accused] could not judge 

the appropriateness of [his] actions” (at para 85). 

[43] Similarly, in R v Walle, 2012 SCC 41, an expert report that offered 

“an explanation for the appellant’s conduct in shooting the deceased, namely, 

a symptom of his intermittent explosive disorder that manifest[ed] itself in a 

‘failure to resist aggressive impulses that result[ed] in serious assaultive acts”’ 

(at para 85) was rejected as fresh evidence on appeal as it could not reasonably 

be expected to have affected the result at trial.  Moldaver J indicated that the 

result may have been different if the expert had been “of the view that the 

appellant’s disorders may have impacted on his awareness of the 

consequences of firing a gun into a person’s chest at close range” (at para 86). 

Application of Principles to the Present Case 

[44] As I have mentioned, a key part of Dr. Waldman’s opinion was his 

conclusion that, “[b]y attacking the victim, [the accused] believed he was 

acting in his defense and . . . was unable to develop intent as he was acting 
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impulsively in the context of paranoia and intoxication with meth along with 

other intoxicating substances.”  The trial judge relied upon Dr. Waldman’s 

opinion in finding that the accused’s state of psychosis affected his “ability to 

form the specific intention to kill” (at para 77).   

[45] The Crown correctly conceded that judges are presumed to know 

the law and that, in many written decisions, judges use the phrase “specific 

intention to kill” as a shorthand reference to both tests under section 229(a) of 

the Code.  In my view, when reasons, read as a whole, demonstrate that a 

judge considered both branches of the test, there is no difficulty in using such 

a shorthand reference.   

[46] In a case such as the present one, where section 229(a)(ii) of the 

Code is the focus of the inquiry, the reasons must clearly show that this was 

considered separately.  Arguably, the threshold of intention under the 

foreseeability prong is lower than “means to cause” death (section 229(a)(i)) 

and the analysis must be distinguished (see Daley at para 52).  The necessary 

inquiry requires the judge to assess the entirety of the evidence in light of the 

narrow legal test to be applied.  This cannot be delegated to an expert by 

merely adopting the expert’s opinion on intent.   

[47] Regrettably, that is what occurred here. 

[48] Although the trial judge set out the correct test in her reasons by 

stating the requirements under sections 229(a)(i) and 229(a)(ii) of the Code, 

it is clear that she did not properly apply section 229(a)(ii) despite both trial 

counsel making thorough submissions on this point.  Nowhere in her analysis 

does she consider the issue of foresight or the common sense inference as she 
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was required to do.  Nor does she mention the evidence that was relevant to 

foresight. 

[49] Dr. Waldman’s opinion that the accused could not form the specific 

intent to kill is of limited use without knowing what he meant by “intent”.  

Whatever medical meaning he meant to assign to that term cannot be directly 

imported so as to oust the analysis of the evidence required under 

section 229(a)(ii) of the Code.  Moreover, Dr. Waldman’s evidence in cross-

examination indicates that his use of the term “intent” in his written report did 

not include foresight of the consequences of the accused’s actions. 

[50] With respect, the trial judge lost focus on the only question that 

mattered:  whether the accused foresaw that stabbing the victim could kill him.  

Instead, she focussed on the question of whether or not the accused was in a 

state of methamphetamine-induced psychosis, believing that, if he was, he 

could not have the mens rea for murder.  Drug-induced psychosis does not 

necessarily equal lack of foresight.  Specific relevant evidence in respect of 

foresight must be analyzed in order to make that determination. 

[51] Ultimately, the trial judge failed to apply the correct legal test to 

determine whether the accused had the requisite intention for second degree 

murder as she thought that her role was only to determine whether the accused 

was psychotic when he stabbed the victim.  Moreover, she allowed the expert 

witness to usurp her responsibility to determine the legal question of whether 

the Crown had proven mens rea for murder beyond a reasonable doubt as she 

failed to consider all of the relevant evidence and, instead, relied nearly 

exclusively on the expert’s opinion on the accused’s psychosis and its effect 

on his intent for murder without performing an independent analysis.  
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[52] These unfortunate errors are concisely illustrated in the following 

excerpt from the trial judge’s reasons:  “[I]f I accept the accused’s evidence 

as to his drug use and the evidence of Dr. Waldman that the accused was 

suffering from drug induced psychosis at the time of the stabbing, I must 

acquit of second degree murder and convict of manslaughter” (at para 42). 

Conclusion 

[53] To summarize, the trial judge erred in principle.  She applied the 

wrong legal test in determining the accused’s intention, she failed to consider 

all of the relevant evidence and she abdicated her role to the expert witness.  

Had the trial judge not made these errors, I am not persuaded that the outcome 

of the case would have been the same.  Accordingly, the errors had a material 

bearing on the verdict. 

[54] In the result, I would allow the appeal and order a new trial. 

  

Pfuetzner JA 

 

I agree: 

 

Cameron JA 

 

I agree: 

 

Spivak JA 

 


