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NOTICE OF RESTRICTION ON PUBLICATION:  An order prohibiting 

disclosure of a witness’s identity has been made in this proceeding pursuant to 

section 486.31(1) of the Criminal Code and shall continue. 

 

CAMERON JA  (for the Court): 

[1] The accused appeals his conviction of aggravated assault stemming 

from a series of acts he perpetrated against his girlfriend at the time (the 

victim).  He assaulted and forcibly confined the victim in pursuance of the 

collection of the debt for drugs and two cellphones that she owed to one of his 

co-accused Sherri Lee Leblanc (Leblanc) (the debt).  He does not appeal his 

conviction for forcibly confining the victim.   

[2] At the conclusion of the hearing, we dismissed the appeal with 

reasons to follow.  These are those reasons. 
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[3] On the day of the incident, the accused went to the victim’s 

residence in the early afternoon to visit.  Leblanc came over about an hour 

later.  Problems started between the victim and Leblanc when the victim did 

not have the money she owed for the debt.  Leblanc struck the victim.   

[4] Shortly thereafter, the trial judge found that the accused “took over 

and jumped on the bed and was punching [the victim] in the head and the face 

and kicking her on the body.”  At Leblanc’s direction, the accused wrapped 

the victim in a blanket and dragged her to the bathroom where he placed her 

in the bathtub and continued to beat her, including for a period of time when 

Leblanc had left the bathroom.  Also on the instructions of Leblanc, he tied 

the victim’s hands and feet with packing tape, taped her mouth shut and left 

her in the bathtub.   

[5] After the accused left the bathroom, others, who were gang members 

or associated with them (the gang associates), attended the residence and went 

to the bathroom to periodically assault or speak to the victim.  Leblanc hit the 

victim with a vacuum handle, a crowbar and her hands and her feet.  At one 

point, one of the gang associates stomped on her back.  He only stopped at the 

direction of Leblanc when the victim’s rib collapsed.  Leblanc and the gang 

associates continued to forcibly confine the victim by reinforcing her bindings 

with more tape and cords. 

[6] The victim testified that the accused did not return to the bathroom 

after he had initially left and that she thought that he had left the residence 

within a few hours.  However, the trial judge accepted that the accused was 

there at least until the victim’s roommate returned home later that day.  The 

gang associates who had been involved in the victim’s continued confinement 
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and assault were also in the residence at that time.  The trial judge accepted 

the roommate’s testimony that the accused was part of the group of gang 

associates.  

[7] When the roommate came home, the accused bound the roommate’s 

hands and assisted in trying to get the roommate’s bank card information.  The 

roommate also owed Leblanc money.  The accused was convicted of forcible 

confinement regarding his binding of the roommate.   

[8] The confinement of the victim was lengthy, lasting more than a day 

and did not end until the roommate was able to escape and obtain assistance 

for the victim.   

[9] The victim’s injuries consisted of multiple fractures to the bones in 

her face and a fractured rib.  She had bruising on her face, shoulders and 

forearms, ligature marks on her wrists and swollen hands.  She was 

dehydrated.  At the trial, she testified that she continued to have a loss of 

feeling in her hands and feet because the bindings had cut off her circulation. 

[10] The accused argued that he was not guilty of the charge of 

aggravated assault against the victim.  He submitted that there was no 

evidence of premeditation of the aggravated assault and that the victim 

indicated that he was no longer involved with her beating after he initially left 

the bathroom.  Those circumstances, he argued, negated that he had the 

requisite mens rea for the aggravated assault perpetrated on the victim, which 

he said happened only after he had left the bathroom. 
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[11] The trial judge disagreed.  He acknowledged that the victim 

confirmed in cross-examination that the more serious injuries that she suffered 

were caused after the accused initially assaulted her.  He then stated:  

 

. . .  

. . .  However, I find that in assaulting [the victim] and tying her 

up and leaving her in the bathtub in concert with [Leblanc] and 

knowing the other offenders were present in the home is a party 

to the continued assault of [the victim].  As the Supreme Court [of 

Canada] noted in R. v Godin [[1994] 2 SCR 484], the mens rea 

requirement for this offence is an objective foresight of bodily 

harm.  It is not necessary that there be an intent to wound, maim 

or disfigure provided the complainant is wounded or maimed, 

which occurred here.  It is only required that the risk of bodily 

harm was foreseeable to [the accused].  In this case, when he 

assaulted her, he tied her up and left [the victim] in a bathtub with 

the other co-accused present.  Under those circumstances, I find 

the risk of bodily harm was not just foreseeable but extremely 

likely.  This is not a case where he assaulted the [victim], and then 

others came along later and committed an unrelated assault. This 

is all part of one offence, a continuing offence that involves 

serious injuries to the [victim]. 

. . . 

 

[emphasis added] 

 

[12] The accused argues that the trial judge misapprehended the 

evidence, claiming that there was insufficient evidence to convict him as a 

party to the aggravated assault.  He argues that the trial judge should not have 

applied the Godin test (see R v Godin, [1994] 2 SCR 484) to determine mens 

rea but, rather, he should have applied the test applicable to section 21(1)(b) 

of the Criminal Code (the Code) enunciated in R v Briscoe, 2010 SCC 13.  

That is, the trial judge should have determined whether the accused was aware 

of others’ intent to assault the victim with objective foresight of bodily harm 
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and that he acted for the purpose of assisting in the commission of the crime 

when he tied the victim up and left her in the bathtub. 

[13] We disagree.  The language used by the trial judge indicates that he 

found that the accused was a party to the offence of aggravated assault 

pursuant to section 21(1)(a) of the Code.  That is, he was a joint principal 

offender acting in concert with, primarily Leblanc, but also with the gang 

associates.  The trial judge found the accused guilty of an ongoing offence 

involving the continued assault of the victim, including him assaulting the 

victim and ensuring her vulnerability for Leblanc and the gang associates to 

continue the offence.  There is ample support for the trial judge’s findings in 

the record. 

[14] In these circumstances, the Godin test for mens rea applies—the 

objective foreseeability of bodily harm.  Regardless of who struck the blow(s) 

that caused the aggravated assault, all joint principals are guilty of it (see R v 

H (L I ), 2003 MBCA 97 at para 19, including the general explanation of the 

provisions of sections 21(1)(a)-21(1)(c) at paras 17-30). 

[15] While it may have been preferable for the trial judge to have 

specified whether he was finding the accused guilty as a party pursuant to 

section 21(1)(a) as opposed to sections 21(1)(b), 21(1)(c) or 21(2), a judge is 

presumed to know the law and, if there is any ambiguity in that regard, his 

reasons should be construed such that he did not err in law (see R v CLY, 2008 

SCC 2 at paras 10-11).   
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[16] For the above reasons, the appeal was dismissed. 

 

Cameron JA 

 

Mainella JA 

 

Pfuetzner JA 

 


