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SPIVAK JA  

[1] The accused was convicted of sexual assault and sexual interference 

in relation to his younger sister (the complainant), on two occasions between 

July 14, 2013 and September 30, 2017.  The conviction for sexual assault was 

judicially stayed (see Kienapple v The Queen, [1975] 1 SCR 729).  A sentence 

of 42 months’ imprisonment was imposed.  
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[2] The accused appeals his conviction on the grounds that the trial 

judge erred in his application of the rule in Browne v Dunn (1893), [1894] 

6 R 67 at 70-71 (HL (Eng)) (the rule) resulting in an unfair trial, and that he 

misapprehended the evidence.  

[3] For the following reasons, I would allow the appeal and order a new 

trial.  The trial judge erroneously found multiple breaches of the rule in the 

absence of an objection from the Crown and without providing the accused an 

opportunity to address the issue, resulting in an unfair trial.  As such, it is 

unnecessary to deal with the accused’s additional position that the trial judge 

misapprehended the evidence.  

Background 

[4] The issues at trial were whether a sexual assault had occurred and if 

so, whether the accused was 18 years old at the time.  The accused was born 

in 1995.  The complainant was seven years old as at July 14, 2013.  

[5] The accused has two other sisters in addition to the complainant:  an 

older sister who has Down syndrome and with whom he shares a father (the 

older sister) and a younger sister who was called as a witness at trial (the 

sister).  The sister and the complainant have the same father who was the 

stepfather of the accused (the stepfather).  

[6] The Crown called four witnesses at trial:  (1) the complainant; 

(2) the accused’s mother (the mother); (3) the mother’s current husband (the 

husband); and (4) the sister.  The accused testified in his own defence.  
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[7] The family lived in two different residences (the first home and the 

second home).  The stepfather was removed from the first home in 2010, after 

attacking the accused. 

[8] The complainant provided a videotaped statement to police that was 

filed in evidence at trial (the statement), which described three incidents:  one 

that occurred in the first home (the first incident), and two that occurred after 

the family moved into the second home and while the accused was still living 

with the family (the second and third incident).  At trial, the complainant 

testified about a fourth incident that occurred after the accused had moved out 

of the second home (the fourth incident).    

[9] The trial judge acquitted the accused of the first incident on the basis 

that the alleged sexual assault would have occurred prior to him turning 

18 years of age.  He also acquitted the accused of the second incident, as he 

concluded that the complainant did not describe with any certainty, an event 

that could be construed as a form of sexual behaviour.  It is from the 

convictions for the third and fourth incident that this appeal arises. 

[10] The complainant relayed that the third incident resulted in the 

accused moving out of the second home.  In her statement, she indicated that 

the accused came into her bedroom, that she pretended to be asleep and 

nothing happened, and then the mother came into the bedroom.  At trial, she 

testified that the accused came into her bedroom, and removed her pants and 

placed her on top of him on the bed.  This stopped when the mother walked 

into the room.  After an argument between the accused and the mother, he 

moved out that night.  The complainant testified that the fourth incident took 

place while her grandmother (the grandmother) was babysitting.  She said that 
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she was in the living room sitting on the accused’s lap with his pants pulled 

down around his ankles.  He grabbed her wrist and told her to touch his penis, 

which she described as covered in a bandage.   

[11] The sister testified that the night the accused moved out she had 

looked into the complainant’s bedroom and saw the accused laying on the bed 

with the complainant on top and the accused “grinding her”.  She told the 

mother; an argument ensued between the accused and the mother and he left. 

[12] The mother testified that they had moved into the second home by 

March 2013 (before the accused turned 18).  She indicated that the night the 

accused left, the sister had told her about what she had seen in the 

complainant’s room.  The mother found the accused on the complainant’s bed 

and arranged for him to stay with the grandmother.  She believed this incident 

occurred sometime between December 2013 and May 2014.  The mother did 

not notify the police until May 2019 after the husband saw pornography 

searches related to siblings on the complainant’s phone and the complainant 

admitted that the accused had “hurt her.” 

[13] The accused denied the allegations.  He indicated that the sister was 

antagonistic to him but that he had a good relationship with the complainant. 

He described his relationship with the mother as “[n]ot great” and indicated 

they constantly fought.  According to the accused, he wanted to stop taking 

medication for mild autism and attention deficit hyperactivity disorder, but 

the mother disagreed and believed he had mental health issues that he did not 

acknowledge.  As for the events that led to him moving out, he indicated that 

he was playing video games in the basement and the mother made a comment 

about how he should be doing more chores.  This led to a “huge” argument 
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over his medication, which escalated to the point that he felt he had to leave 

the house.  He testified that he went to stay at the grandmother’s home, but 

this was prior to him turning 18, and he was living with the grandmother 

between December 2013 and May 2014.  He confirmed that he was attacked 

by a dog in the groin and his penis required stitches. 

[14] Closing submissions focussed on the credibility and reliability of the 

witnesses.  At no point during the trial did the Crown argue a breach of the 

rule nor did the trial judge raise any concerns about the rule with counsel.   

The Trial Judge’s Decision 

[15] In his reasons for conviction, the trial judge recognized the 

principles outlined in R v W(D), [1991] 1 SCR 742 applicable to the accused’s 

evidence and the burden of proof on the Crown.  In assessing the accused’s 

testimony, he noted that the accused “spoke of matters . . . as being matters of 

fact, but on numerous occasions those matters were never put to the specific 

witness being referenced”.  While the trial judge indicated he was not inferring 

a breach of the rule in each scenario and that many of the accused’s assertions 

came with no background, he went on to state:  “Having said that, there were 

many times [the accused] clearly came into conflict with the rule in Browne v 

Dunn that I will certainly highlight” (emphasis added).  

[16] The trial judge then referred “[b]y way of examples” to a number of 

areas of the accused’s testimony including: 

 that the accused testified that due to the issues the older sister 

faced, he was cast in the role of the older responsible brother 

yet never put this to the mother; 
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 that the accused testified that the grandmother was not capable 

of looking after anyone and this was the reason why the mother 

was placed in foster care, but never explored this with the 

mother;  

 that the accused denied the mother’s testimony that she took 

the children to counselling after the assault by the stepfather, 

but never challenged the mother on this assertion in cross-

examination; 

 that the accused never explored with the mother his testimony 

that a source of their conflict was that she could not accept that 

he did not have mental health issues; 

 that the accused did not cross-examine the mother on his 

account of how he left the family home; and 

 that the accused never raised with the sister his evidence that 

they reached a truce while the stepfather remained in the home. 

[17] The trial judge also identified areas of concern around timing issues 

recounted by the accused; his claim that he was 17 when he moved to the 

grandmother’s which he regarded as implausible, and his mistaken belief as 

to when the dog incident occurred.  At a later point in the reasons, he briefly 

summarized some “other areas where a claim made by a witness was not 

challenged by the accused as being inaccurate but then was disputed by the 

accused during his testimony.”  
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[18] In rejecting the accused’s evidence, the trial judge reiterated that, 

while he was not “suggesting that there was a continuous breach of the rule” 

there are some clear examples of the breach of the rule and “what becomes 

evident is the accused possesses a limited memory of the events that may have 

occurred.”   

[19] In convicting the accused, the trial judge found the complainant to 

be straightforward and detailed noting that, “she did not resile from her 

position [that the] accused assaulted her on more than one occasion.”  He 

concluded that this, together with the supportive evidence of the sister and the 

mother was sufficient to prove the accused’s guilt of the third and fourth 

incidents beyond a reasonable doubt.  

The Parties’ Positions 

[20] The accused argues that trial fairness was compromised because the 

trial judge applied the rule in rejecting the accused’s evidence in the absence 

of any objection by the Crown and without providing his counsel with a 

chance to respond to the issue.  This error, he asserts, was compounded by the 

trial judge’s erroneous application of the rule, by mistakenly finding a breach 

or applying the rule to collateral matters.  The accused submits that, as these 

errors were integral to the convictions, a new trial is required.  

[21] The Crown submits that the rule was properly engaged, and that the 

procedure followed by the trial judge and the remedy he applied was 

appropriate in the circumstances and within his discretion.  Further, the Crown 

argues that the breach of the rule was only one aspect of the trial judge’s broad 

concerns about the accused’s evidence.  The Crown contends that the 

accused’s trial was fair and there was no miscarriage of justice.  
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Standard of Review  

[22] Questions of trial fairness are reviewable on a standard of 

correctness (see R v Schmaltz, 2015 ABCA 4 at para 13; and R v Dowd, 2020 

MBCA 23 at para 22). 

[23] Whether the rule is engaged is a question of law reviewable on a 

standard of correctness.  If a trial judge is satisfied that there is a breach of the 

rule they have a broad discretion to determine the appropriate remedy.  The 

extent of the rule’s application is within the discretion of the trial judge which, 

absent an error in principle, is entitled to deference (see R v Lyttle, 2004 SCC 5 

at para 65; R v Drydgen, 2013 BCCA 253 at para 22; R v Dexter, 2013 ONCA 

744 at para 22; R v Abdulle, 2016 ABCA 5 at para 10; Chandroo c R, 2018 

QCCA 1429 at para 13; R v Willis, 2019 NSCA 64 at para 9; Dowd at para 21; 

and R v Cupid, 2021 ABCA 386 at para 22).   

Analysis and Decision  

The Rule—Governing Principles  

[24] In Dowd, Mainella JA explained the rule as follows (at para 5): 

 

To ensure credibility assessments are made as a result of a fair and 

orderly trial process, the rule requires that, where a party intends 

to later impeach a witness on a matter of significance to the facts 

in issue by contradictory evidence or in closing argument, the 

witness must be confronted with the contrary position during 

cross-examination so that [he or she may] have the opportunity of 

responding to it.   

 

[25] The rule is rooted in concerns about fairness:  (1) fairness to the 

witness who should have an opportunity to address the contested point; 
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(2) fairness to the opposing party, who should have notice of what aspects of 

its witness’s evidence are contested; and (3) fairness to the trier of fact, who 

may not otherwise have the necessary information to properly assess the 

witness’s credibility (see R v Quansah, 2015 ONCA 237 at para 77).  

[26] Any failure to cross-examine must relate to a matter of substance, 

not an issue of little significance (see Quansah at para 81; Abdulle at para 11; 

and R v Paris (2000), 150 CCC (3d) 162 at para 23 (Ont CA)).  If the matter 

is minor or of insufficient significance, the rule is not engaged and no remedy 

is necessary (see Abdulle at para 13). 

[27] If the Crown considers that the rule has been violated, it has an 

obligation to make a timely objection (see Quansah at para 124; and Dowd at 

para 26). 

[28] Where a trial judge has concerns about the potential breach of the 

rule, it is generally required, in the interests of trial fairness, that they raise 

this with counsel prior to rendering a decision on the matter (see Cupid at 

para 16).  I will say more about this later.  

[29] Even if a party has violated the rule, it is up to the trier of fact to 

determine how much weight, if any, should be placed upon the failure to 

cross-examine a witness about a particular matter.  As I already mentioned, if 

a trial judge determines that the rule has been breached, they have a broad 

discretion to determine an appropriate remedy.  This includes:  (1) recalling 

the witness who was not cross-examined; (2) taking the breach of the rule into 

account when assessing a witness’s credibility, or (3) disallowing the 

challenge to the credibility of the witness on a point not covered in cross-

examination (see R v SCDY, 2020 ABCA 134 at para 69).  The discretion of 



Page:  10 

the trial judge in responding to a breach of the rule is governed chiefly by the 

relative importance of the evidence in question to the outcome of the case (see 

Chandroo at para 16).  

[30] As confirmed in Lyttle, the extent of its application must be tailored 

taking into account all of the circumstances (see para 65).   

 

Was the Fairness of the Accused’s Trial Compromised by the Trial Judge’s 

Invocation of the Rule? 

 

[31] An accused is not entitled to a perfect trial but must receive a fair 

trial; one which satisfies the public interest in getting at the truth, while 

preserving basic procedural fairness (see R v Harrer, [1995] 3 SCR 562 at 

para 45; R v Thomas, 2020 MBCA 84 at para 29; and Dowd at para 22).  

[32] The accused’s credibility and reliability was central to this case.  He 

submitted that his evidence raised a reasonable doubt and further that the 

inconsistencies between the complainant’s statement and viva voce evidence 

meant that the evidence fell short of meeting the Crown’s burden of proof.  

[33] The Crown’s position at trial focussed on its assertion that the 

complainant was credible and the mother and the sister corroborated her 

testimony.  In fact, relatively little time was spent on the accused’s testimony 

during the Crown’s closing submissions.  

[34] As I have already highlighted, the Crown never raised any objection 

about a violation of the rule—neither during the accused’s testimony nor 

during closing argument.  Likewise, the trial judge did not raise any concern 
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about a potential breach of the rule with any of the parties.  This did not surface 

until the trial judge invoked the rule in his decision. 

[35] The Crown argues that since the trial judge’s reliance on the rule 

was not determinative and played only a small part in his decision, his failure 

to consult counsel did not affect trial fairness.  It asserts as well that, as the 

remedy for a breach was within his discretion, he was entitled to address the 

breach in his reasons and decline to consult counsel.  This is particularly so 

says the Crown, because it would have been unfruitful to recall any witness 

given their dramatically conflicting evidence.  

[36] I do not agree. 

[37] To begin with, I do not accept that the trial judge’s application of 

the rule was merely a minor aspect of his general concern about the accused’s 

evidence.  To the contrary, it is apparent from an examination of the trial 

judge’s decision as a whole, that he found multiple breaches of the rule, which 

was integral to his rejection of the accused’s evidence.  

[38] After noting the test in W(D) and turning to an assessment of the 

accused’s evidence, the trial judge stated unequivocally, “there were many 

times [the accused] clearly came into conflict with the rule”.  I have 

considerable difficulty with the Crown’s position that many of the examples 

he described were not findings of a breach of the rule, but rather illustrations 

of a general concern about assessing the accused’s evidence in a vacuum and 

an indication of the areas he would have liked further explored with the Crown 

witnesses.  
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[39] The examples described by the trial judge followed his clear 

statement that there were “many times” the accused breached the rule that he 

intended to highlight.  Immediately after so stating he prefaced his analysis 

with the phrase “By way of examples”—a reference to the breach of the rule 

which he would be highlighting.  In recounting the examples, he specifically 

faulted the accused for failing to cross-examine the Crown witnesses on 

matters that the accused testified to.   

[40] It is true that the trial judge’s analysis of the accused’s testimony 

also noted that the accused had a limited memory and, that his evidence at 

times was contradictory and raised concerns about timing issues.  I recognize 

as well that the trial judge indicated he was not finding “a continuous breach”.  

As I mentioned earlier, in addition to the examples detailed above, there were 

other areas of the accused’s testimony identified by the trial judge where he 

pointed out that there was a failure to cross-examine.  But, regardless of 

whether any of the matters described by the trial judge in his reasons were not 

intended by him to be a “strict” finding of a breach of the rule, he nevertheless 

applied the remedy for a breach by drawing a negative inference against the 

accused from a failure to cross-examine (see Abdulle at para 13).   

[41] Furthermore, in concluding his assessment of the accused’s 

evidence and ultimately rejecting his testimony, he reiterated there were some 

clear examples of the breach of the rule. 

[42] At the end of the day, it is obvious from the trial judge’s own words 

that he relied on many breaches of the rule to diminish the weight of the 

accused’s testimony which influenced his ultimate finding of guilt beyond a 

reasonable doubt.  
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[43] As Healy JA noted in Chandroo, and highlighted in Dowd, generally 

speaking, in the absence of a formal objection by a party to a breach of the 

rule, before invoking the rule, a trial judge should solicit the submissions of 

counsel on whether the rule was breached and if so, in deciding on an 

appropriate remedy (see Chandroo at paras 15, 21; and Dowd at para 28).  

[44] Similarly, as more recently explained in Cupid (at para 22): 

 

. . . [A]s a general rule, it will be a legal error for the [trial judge] 

to fail or decline to afford counsel an opportunity to make 

submissions in advance of an evidentiary ruling.  The effect of that 

error, however, will often be a fact-specific inquiry.  There is no 

fixed or inviolable rule which mandates that a failure to hear from 

counsel will necessarily result in trial unfairness. . . . All of the 

circumstances must be considered to determine the import of such 

an error, including the nature and extent of the error and its 

significance to the verdict.  

 

[45] In Cupid, unlike this case, the trial judge erroneously invoked the 

rule in relation to peripheral matters and gave reduced weight to two aspects 

of the accused’s evidence without raising the issue with counsel.  The Court 

took into account that the rule was only applied to two very narrow issues 

after the trial judge had otherwise engaged in a detailed, thorough and self-

contained credibility assessment rejecting the accused’s evidence.  As such, 

no unfairness flowed from the omission to invite submissions, as it did not 

impact the proceedings or inform the outcome (see Cupid at paras 26-27).  

[46] Contrary to the Crown’s suggestion, there are parallels to Dowd.  As 

here, the trial judge in Dowd drew negative inferences against the accused for 

failing to cross-examine Crown witnesses as part of her adverse assessment 

of his credibility.  Given the significance of this evidence and the importance 
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of the accused’s credibility to decide the case, the procedure used to find a 

breach of the rule and to remedy the consequence, without objection by the 

Crown and any input from counsel, did not fall within her discretion and 

compromised the fairness of the trial (see Dowd at paras 23-24).  

[47] In this case, the trial judge’s perception that the rule was breached 

multiple times was fundamentally connected to his rejection of the accused’s 

evidence and ultimate finding that the offences were proved beyond a 

reasonable doubt.  Significantly, the Crown did not object to a breach of the 

rule.  The accused had no notice that compliance with the rule was an issue 

and had no opportunity to respond.  The fairness of the trial was compromised 

by the trial judge’s invocation of the rule.  

[48] As I will now explain, the trial judge’s procedural error was 

exacerbated by his erroneous finding of a breach of the rule or application of 

the rule when it was not properly engaged.  

The Trial Judge Erred in His Application of the Rule 

[49] I agree with the accused that the trial judge erred in mistakenly 

determining that the accused had not cross-examined a witness on an issue 

and that a breach of the rule had occurred, and in misapplying the rule to 

insignificant matters.  The following are illustrative of these errors. 

[50] The trial judge incorrectly concluded that the mother was not cross-

examined on the accused’s testimony that a source of their conflict was her 

refusal to accept that he did not have mental heath issues.  In fact, the mother 

was cross-examined about their arguments related to the accused’s mental 

health and their disagreement as to his need for medication.  She agreed in 
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cross-examination that they had many arguments about him not taking his 

medication and indicated that she was always trying to get him to take 

medication and get help but “[h]e would always . . . really not want to accept 

his reality.”  The accused did not unfairly choose to lead evidence on this issue 

without first putting it to the mother.  I fail to see how this was a breach of the 

rule. 

[51] The accused also contends that the trial judge mistakenly 

determined that the rule was breached because the mother was not cross-

examined on his evidence that he left the home after an argument about 

medication that escalated following her comment, while he was playing video 

games, that he should do more chores.  The accused says this was an error 

because it was put to the mother in cross-examination that he moved out 

following a fight about medication.  Whether the rule was breached because 

it was necessary to cross-examine the mother on further details described by 

the accused, is debatable.  Given the other errors identified, this need not be 

decided.  However, this underscores the need for counsel to have been 

provided with a chance to address whether there was a breach of the rule. 

[52] I turn now to the trial judge’s errors in applying the rule to collateral 

matters and drawing adverse inferences against the accused on that basis.  

[53] Compliance with the rule does not require every scrap of evidence 

on which a party desires to contradict the witness be put to that witness in 

cross-examination (see Quansah at para 81).  The rule is only triggered when 

the potential contradiction relates to a matter of substance.  As Doherty JA 

observed in Paris, where the evidence is of little significance in the overall 
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context of the case, the failure to cross-examine will have no effect of 

significance on the accused’s credibility (see para 23; and Abdulle at para 11).  

[54] The first example highlighted by the trial judge as a breach of the 

rule was the failure to cross-examine the mother on the accused’s claim that 

he took on the role of older brother due to some of the older sister’s medical 

issues.  The fact that the accused felt he had the responsibility of the eldest 

child was not material to the allegations.  Additionally, the trial judge faulted 

the accused for failing to cross-examine the mother on his claim, that the 

grandmother was not capable of looking after anyone, and his denial that they 

attended counselling after the incident with the stepfather, as the mother 

contended.  These were also matters of insufficient substance to amount to a 

violation of the rule.  

[55] Lastly, I point out the trial judge also expressed a concern about the 

accused’s failure to cross-examine the sister regarding his evidence that, while 

their relationship was antagonistic, they had come to a truce while the 

stepfather remained in the home.  The accused’s relationship with the sister 

was material; he testified that they never got along, and she blamed him for 

the stepfather’s removal from the home.  He argued that her animus towards 

him was a motive to fabricate her evidence.  However, the nature of the 

accused’s relationship was raised with the sister during cross-examination.  It 

was specifically put to her and she agreed that she blamed the accused for the 

stepfather leaving.  Whether they had reached “a deal” for a time, as the 

accused testified, was an inconsequential detail. 

[56] Moreover, not only were the above matters peripheral, but the 

accused’s evidence about taking on the role of older brother and his denial of 
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attending family counselling arose during cross-examination by the Crown.  

The rule does not apply to a situation where the contradictory evidence is 

elicited during cross-examination of the accused (see R v Graziano, 2015 

ONCA 491 at para 35; R v Martin, 2017 ONCA 322 at para 11; and R v 

Loucks, 2019 ONSC 5334 at para 13).  

The Curative Proviso  

[57] The Crown contends that even if the trial judge erred in regard to 

the rule, this was harmless and since no substantial wrong or miscarriage of 

justice occurred, the appeal should be dismissed. 

[58] I disagree and decline to apply the curative proviso for several 

reasons. 

[59] As for the trial judge’s procedural error, I echo the comments of 

Mainella JA in Dowd where he questions whether the curative proviso is 

available where the trial judge’s error compromised the fairness of the trial 

(see para 35; see also sections 686(1)(a)(iii) and 686(1)(b)(iii) of the Code).  

In Dowd, Mainella JA quoted from R v Khan, 2001 SCC 86 at para 27 where 

Arbour J explained:  “In every case, if the reviewing court concludes that the 

error, whether procedural or substantive, led to a denial of a fair trial, the court 

may properly characterize the matter as one where there was a miscarriage of 

justice.  In that case, no remedial provision is available and the appeal must 

be allowed” (see Dowd at para 35).  

[60] The point was made more directly by the Quebec Court of Appeal 

in Hébert c R, 2014 QCCA 1441, where the Court stated that, “[t]he fairness 

of the trial is an issue relating to the miscarriage of justice under 
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section 686(1)(a)(iii)” (at para 35) which cannot be addressed by the curative 

proviso (see also R v Arradi, 2003 SCC 23 at para 39). 

[61] Several appellate courts have also noted that where the error in 

respect of the rule tainted the fairness of the trial, a new trial was required.  In 

Abdulle, a new trial was ordered where the fairness of the trial was 

compromised by the trial judge’s finding of a breach of the rule on minor 

details central to his credibility assessment, without affording the accused the 

chance to address the issue.  More recently in Chandroo, the error in regard 

to the rule also affected the fairness of the trial, and the Court determined it 

was inappropriate to apply the curative proviso. 

[62] Furthermore, whether characterized as a miscarriage of justice 

within the meaning of section 686(1)(a)(iii) or a legal error under 

section 686(1)(a)(ii) to which section 686(1)(b)(iii) applies, this is not an 

appropriate case for the application of the curative proviso.  

[63] The curative proviso can only be applied where there is no 

possibility that the verdict would have been different had the error not been 

made (see Khan at para 28; and R v Sekhon, 2014 SCC 15 at para 53).  Flowing 

from this principle, there are two situations where the use of the curative 

proviso is appropriate: (1) where the error is harmless or trivial, or (2) where 

the evidence is so overwhelming that, notwithstanding that the error is not 

minor, the trier of fact would inevitably convict (see Khan at paras 29-31 and 

Sekhon at para 53).  The Crown bears a heavy burden of showing that the 

application of the curative proviso is appropriate (see R v Sarrazin, 2011 

SCC 54 at para 28; and Dowd at para 36). 

[64] This case does not fall within either of these categories.   
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[65] As stated in R v Van, 2009 SCC 22, the question in regard to the first 

category is whether the error on its face or in its effect was so minor, so 

irrelevant to the ultimate issues or so clearly non-prejudicial, that any 

reasonable judge or jury could  not possibly have rendered a different verdict 

(see para 35).  When a case involves multiple errors, their cumulative impact 

is relevant to determining whether the harmless test is satisfied (see R v 

Brown, 2018 ONCA 481 at para 75). 

[66] As I have already explained, these were not harmless errors and the 

prejudice to the accused was not minimal.  The negative inferences the trial 

judge made, because of his erroneous findings of breaches of the rule, played 

a central part in his assessment of the accused’s evidence in a case where 

credibility was fundamentally important.  The errors were cumulative and 

impacted the outcome.  It is not possible to discern how the trial judge’s 

conclusions may have differed without these mistakes.  This is not a situation, 

as in Cupid, where the Court concluded the trial judge’s credibility assessment 

would otherwise have been the same (see para 29).    

[67] As for the second category, the Crown’s case, while strong, does not 

meet the high bar of overwhelming evidence that a conviction was inevitable 

(see Sekhon at para 53).  This high standard has been repeatedly reaffirmed 

and has been described as “a substantially higher one than the requirement 

that the Crown prove its case ‘beyond a reasonable doubt’” (R v Trochym, 

2007 SCC 6 at para 82; see also Sarrazin at para 26; and R v Sutherland, 2022 

MBCA 23 at para 61).  Even a very strong Crown case does not suffice (see 

Sarrazin at para 26; and Dowd at para 37).  It is not the Court’s role in 

considering to apply the curative proviso to reweigh or reconsider the effect 

of evidence, but only to examine the record and decide if a conviction was 
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inevitable (see Dowd at para 39).  This was a credibility case where the 

accused testified and denied the offences.  The complainant’s evidence, albeit 

confirmed in some respects, was not without inconsistencies.  The evidence 

was not so overwhelming that a trier of fact would inevitably convict.  

Conclusion  

[68] In the result, I would allow the appeal, quash the convictions and 

order a new trial on both counts. 
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