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NOTICE OF RESTRICTION ON PUBLICATION:  No one may publish, 

broadcast or transmit any information that could disclose the identity of the 

complainant(s) or witness(es) (see section 486.4 of the Criminal Code). 

 

On appeal from 2022 MBPC 13 

 

PER CURIAM 

[1] The accused appeals his convictions for invitation to sexual 

touching and sexual interference.  He also moves for the admission of fresh 

evidence.  He asks that his convictions be set aside and a new trial ordered.   
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[2] The Crown does not oppose the accused’s application for fresh 

evidence or the granting of his appeal.  The parties have filed a joint factum 

and consent to conducting this appeal in writing, without an oral hearing (see 

r 37.3 of the MB, Court of Appeal Rules, MR 555/88R). 

[3] The complainant was living with the accused and his wife (the wife) 

at the time the sexual offences were alleged to have occurred.  The 

complainant and the wife each gave statements to the RCMP regarding the 

allegations. 

[4] After the statements were provided, the wife contacted the 

complainant via social media and asked her some specific questions about a 

sexual aid the accused might have used when committing the sexual acts on 

the complainant and whether he used lubricant, to which the complainant gave 

affirmative responses.  As well, in response to another question from the wife, 

the complainant said that the accused told her not to tell anyone about the 

sexual abuse and threatened harm to the wife if she did. 

[5] Later, the wife gave a second statement to the RCMP wherein she 

disclosed the above conversation (the second statement).  The Crown was in 

possession of the second statement prior to the trial. 

[6] The fresh evidence sought to be admitted is an affidavit from the 

accused’s trial counsel (not the same as counsel on this appeal) affirming that 

the second statement was not disclosed to him, either prior to or during the 

trial. 

[7] At the trial, both the wife and the complainant testified about the 

sexual aid owned by the accused.  The complainant also testified about the 
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use of lubricant and the threats.  Trial counsel did not cross-examine either 

witness about this new information.  

[8] The accused also testified.  He did not mention the sexual aid in his 

direct examination, but did admit to owning at least one of them in cross-

examination.  

[9] In convicting the accused, the trial judge referred to the 

complainant’s testimony, including her testimony about the sexual aid, the 

lubricant and the threats.  She also relied on the wife’s testimony that the 

accused owned a sexual aid, as described by the complainant, as evidence 

corroborating the complainant’s testimony. 

[10] We agree that a consideration of the criteria set out in Palmer v The 

Queen, [1980] 1 SCR 759 at 775 leads to the conclusion that it is in the 

interests of justice to admit the fresh evidence. 

[11] The credibility and reliability of the witnesses were central to the 

trial and the second statement was material to these issues.  The failure to 

disclose the second statement meant that the accused was not able to use it in 

the preparation of his cross-examination of the witnesses or in preparing to 

testify.   

[12] The resulting unfairness was compounded by the lack of cross-

examination of the witnesses about this new information when it was first 

revealed to the accused during the testimony of the witnesses. 

[13] We are all of the view that the accused has established that his 

Charter right to full disclosure has been infringed (see the Canadian Charter 
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of rights and Freedoms), resulting in his right to make full answer and defence 

being impaired.  The failure to disclose impacted the overall fairness of the 

trial resulting in a miscarriage of justice (see R v Taillefer; R v Duguay, 2003 

SCC 70 at para 99).  

[14] As noted in R v Dixon, [1998] 1 SCR 244, “[i]n situations where the 

materiality of the undisclosed evidence is, on its face, very high, a new trial 

should be ordered” (at para 39). 

[15] In the result, the appeal is allowed, the convictions are set aside and 

a new trial is ordered. 
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