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MAINELLA JA 

Introduction 

[1] Following a judge-alone trial, the accused was found guilty of 

sexual assault and sexual interference in relation to historic offences 

committed against his step-daughter (the victim).  The count of sexual assault 
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was judicially stayed and a sentence of four and one-half years was imposed 

for the sexual interference count.  He now appeals his convictions advancing 

one ground of appeal, namely, that his trial counsel provided ineffective 

assistance resulting in a miscarriage of justice.  

[2] For the following reasons, I would dismiss the appeal.  

Background 

[3] The allegations are not complicated and the trial was 

straightforward.  The alleged sexual touching occurred in the home when the 

victim was between the ages of 10 and 12.  The Crown called three witnesses:  

the investigating officer, the victim’s mother and the victim.  The evidence of 

a fourth witness, V.M. (a family friend), as to the circumstances of the 

victim’s initial disclosure of the sexual touching was the subject of an 

agreement and was read into the record without her testifying.  

[4] The crux of the Crown’s case was the testimony of the victim.  She 

was 20 at the time of the trial.  She testified to four different incidents of sexual 

touching that occurred while she was sleeping in the accused’s bed.  

[5] Two of the incidents occurred when the family lived in Winnipeg.  

The victim testified that, during these incidents, when she woke up, her pants 

and underwear had been removed or pulled down.  She discovered the accused 

watching child pornography on his laptop computer while he was digitally 

penetrating her vagina.  The other two incidents occurred when the victim was 

living with the accused in Timmins, Ontario.  Her evidence regarding the 

sexual touching there was that, on these occasions, she woke up to find herself 

naked with the accused touching her vagina with his hand and/or mouth. 
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[6] Cross-examination of the victim took place over the better part of a 

day of the trial and occupies 70 pages of the trial transcript.  Trial counsel for 

the accused challenged the victim on several inconsistencies and vagaries in 

her recollection of events and elicited from her an admission that she had 

exaggerated some of her evidence in her direct examination—in particular, 

that the accused had touched her breasts in addition to her vagina.  

[7] The defence called two witnesses.  The accused admitted sharing a 

bed at times with the victim but he denied any sexual touching occurred.  The 

accused’s son, the victim’s half-brother, also testified as to possible collusion 

between the victim and their mother.  He was 14 years old when he testified. 

[8] As is often the case in allegations of sexual abuse, the case turned 

on the trial judge’s credibility assessment of the witnesses on the key disputed 

events.  The trial judge rejected the accused’s evidence.  She found him to be 

an evasive and argumentative witness who gave internally inconsistent 

evidence.  In her view, the evidence did not give rise to a risk of witness 

collusion.  In convicting the accused, the trial judge found the evidence of the 

victim to be “clear, straightforward and consistent as to the core of the 

allegations of what occurred” (at para 44).  Her credibility assessment of the 

witnesses and the reasonableness of the verdicts are not challenged in this 

appeal.  

[9] There is no suggestion, let alone evidence, of the accused 

complaining about the legal representation of his trial counsel 

contemporaneous to the trial (see R v Dunbar, Pollard, Leiding and Kravit, 

2003 BCCA 667 at para 133; and AS v R, 2006 NBCA 5 at para 7).  The 

concern here is entirely post verdict.  The facts on which the claim of 
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ineffective assistance is based arise from the trial transcript, together with 

fresh evidence that was submitted by the accused, with the consent of the 

Crown, consisting of excerpts of the disclosure provided to trial counsel from 

the police investigation, the victim’s preliminary inquiry evidence and a copy 

of the written instructions of the accused to his trial counsel agreeing to V.M. 

not being called as a witness. 

[10] Absent from the record before this Court is an affidavit from the 

accused or any evidence from his trial counsel as to his conduct of the case, 

either voluntarily or compelled pursuant to section 683(1)(b) of the Criminal 

Code.  For example, this Court knows nothing about the nature of the written 

instructions regarding V.M. or the strategy of trial counsel (other than what 

can be gleaned from the transcript).  The route taken by the accused to admit 

the fresh evidence in his appeal is through affidavits from staff in appellate 

counsel’s office.  While not fatal, a claim of ineffective assistance without an 

evidentiary foundation directly from the accused and his or her trial counsel 

is “unusual” (R v Sagos, 2022 ONCA 603 at para 14).  

[11] As Doherty JA noted in R v Archer (2005), 202 CCC (3d) 60 (Ont 

CA):  “Common sense dictates a cautious approach to allegations against trial 

lawyers made by convicted persons who are seeking to avoid lengthy jail 

terms” (at para 141).  While the failure of an accused to produce relevant 

information reasonably known to them regarding disputed facts on a claim of 

ineffective assistance (for example, a personal affidavit or a proper accounting 

from trial counsel as to their conduct of the case) may invite an adverse 

inference against the validity of the claim, in this case, the Crown has not 

requested that an adverse inference be drawn from the incomplete record and 
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none is therefore drawn (see R v Earle, 2021 ONCA 34 at paras 66-74; and 

Sagos at para 27).   

The Law  

[12] The applicable legal standard as to a claim of ineffective assistance 

of counsel was discussed recently by Karakatsanis J in R v White, 2022 SCC 

7 as follows (at pp 4-5): 

. . .  Ineffective assistance has a “performance component” and 

a “prejudice component”:  for such a claim to succeed, the 

appellant must establish that (1) counsel’s acts or omissions 

constituted incompetence; and (2) that a miscarriage of justice 

resulted . . ..  . . . 

. . . 

 

. . .  The standard for establishing a miscarriage of justice on this 

basis is high; the defect must be “so serious that it shakes public 

confidence in the administration of justice” . . ..  . . . 

. . . 

See also R v Meer, 2016 SCC 5 at para 2; and R v GDB, 2000 SCC 22 at 

para 26. 

Discussion 

[13] The relevant inquiry begins with consideration of the prejudice 

component (see R v Le (TD), 2011 MBCA 83 at para 189).  The form of 

miscarriage of justice alleged by the accused challenges the reliability of the 

verdict as opposed to some concern about the fairness of the trial (see GDB at 

paras 28, 34).  He raises three areas of alleged ineffective assistance of his 

trial counsel:  (1) inadequate cross-examination of the victim, (2) not calling 

V.M. as a witness, and (3) failure to use an inconsistent statement made by 
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the victim’s mother in the first police interview about what the victim had said 

about the sexual abuse. 

[14] The onus is on the accused to “establish the necessary facts” of the 

ineffective assistance (R v Ramos, 2020 MBCA 111 at para 126, aff’d 2021 

SCC 15).  As I will explain, the accused has failed to demonstrate that any of 

the concerns he has raised—either individually or collectively—give rise to a 

reasonable probability that, but for the alleged ineffective assistance, the trial 

result would have been different (see R v Joanisse (1995), 102 CCC (3d) 35 

at 64 (Ont CA), leave to appeal to SCC refused, 25430 (30 January 1997)). 

[15] The accused argues that trial counsel inadequately cross-examined 

the victim on various details of the alleged sexual touching, such as the timing 

of events, the removal of her clothing, the touching of her breasts and the 

social media conversations with the accused. 

[16] The starting point is that competent counsel can reasonably disagree 

as to how, when and in what manner a witness should be cross-examined (see 

R v RS, 2016 ONCA 655 at para 30).  Important in an appeal such as this is 

the materiality of what was omitted by trial counsel to the central issues in the 

trial and any explanation for their exercise of professional judgment (ibid at 

paras 26-30; and R v Leslie, 2021 MBCA 29).  Crucial for an appellate court 

is whether trial counsel reasonably cross-examined the witness on the “key 

issues” in dispute, mindful that the exercise is not about grading counsel’s 

performance or professional conduct but whether a miscarriage of justice 

occurred (R v Hjorleifson, 2022 MBCA 22 at para 9; see also Joanisse at p 62; 

and GDB at para 29).  
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[17] Even without the distortion of hindsight, there is nothing in the 

record of this appeal to undermine the strong presumption of competence in 

favour of trial counsel.  It is evident from a review of the transcript of the 

cross-examination of the victim and the trial judge’s reasons for decision that 

he challenged the victim on prior inconsistent statements she made to the 

police or at the preliminary inquiry and inconsistencies in her trial evidence 

relevant to the accused’s defence that no sexual touching had occurred despite 

the accused and the victim occasionally sharing a bed.  

[18] Many of the topics raised by the accused on his appeal—such as the 

timing of events and inconsistencies as to the manner of sexual touching—

were, in fact, canvassed at length at trial during the victim’s cross-

examination, but in a different way than framed by appellate counsel.  What 

is determinative is that the victim was vigorously challenged on the particulars 

of the sexual touching in the bedroom, but the frailties with her evidence 

ultimately did not concern the trial judge.  She was satisfied that the Crown 

had proven beyond a reasonable doubt that sexual touching had occurred.  As 

she said of the victim, “errors in her evidence [were] errors about peripheral 

details that [did] not diminish her credibility or reliability regarding the core 

of the allegations” (at para 58).  

[19] In my view, none of the points raised by the accused on his appeal 

as to the adequacy of the cross-examination of the victim at the trial “have any 

real impeachment potential that could undermine the reliability of the verdict” 

(R v VJ, 2017 ONCA 924 at para 24).  

[20] Little needs to be said about the decision of trial counsel to agree to 

the evidence of V.M. as opposed to her testifying.  Appellate counsel’s 
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submission about possible inconsistencies between what the victim initially 

told V.M. had occurred (according to V.M.’s statement to police) and what 

she later testified had happened, in my respectful view, ignores the fact that 

incremental disclosure of sexual abuse is common with children and does not 

necessarily undermine the child’s credibility (see Ramos at paras 65-68).  

There is simply no reason, on the modest record before this Court, to have a 

concern about trial counsel’s tactical decision to limit the scope of V.M.’s 

evidence, particularly as it was done with the written instructions of the 

accused which has the effect of undercutting the claim of ineffective 

assistance in the absence of other evidence (see R v Trought, 2021 ONCA 379 

at para 78; and R v Cleveland, 2022 MBCA 54 at para 30).  

[21] Finally, in terms of the circumstances of inconsistencies in the 

victim’s mother’s first police interview, it is important to highlight that the 

victim’s initial disclosure of the sexual abuse was to V.M., not to her mother.  

Inconsistencies in the victim’s mother’s evidence had little bearing on the case 

as she never witnessed any of the sexual abuse and the only real significance 

to her evidence was to establish a timeline as to where the family lived 

between 2004 and 2012.  That timeline was not contentious or important to 

the result in the case.  Accordingly, discrepancies in what the victim’s mother 

initially may have told the police could not reasonably have affected the result 

in this case. 

[22] As the accused has failed to establish the prejudice component of a 

claim of ineffective assistance of counsel, it would not be appropriate to 

consider the performance component (see GDB at para 29).  Moreover, there 

is an absence of necessary evidence before this Court for it to properly 

undertake such an inquiry had that been required.  
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Disposition 

[23] In the result, the appeal is dismissed. 

 

 

   

 Mainella JA 

I agree: 

 

Beard JA 

I agree: 

 

leMaistre JA 

 

 


