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BEARD JA 

 

THE ISSUE 

[1] This is a motion under r 46.1 of the MB, Court of Appeal Rules, MR 

555/88R (the Rules), as incorporated by r 45 of the MB, Criminal Appeal 

Rules, SI/92-106 (the Criminal Rules), by the Criminal Defence Lawyers 

Association of Manitoba (CDLAM) to intervene in the accused’s sentence 

appeal.  If granted, the intervener would address the issue of “the application 

of over-incarceration statistics and information, and the role that they can and 

should play in sentencing decisions.”  The Crown is opposed, arguing that 

CDLAM does not provide expertise beyond that of defence counsel; that it is 

raising new, or at least much broader, issues than those raised by the trial 

judge; and that it may be proposing to introduce new material or information 

at the appellate level. 
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[2] Defence counsel appeared at the hearing and indicated that the 

accused is not opposed to the intervention motion being granted. 

[3] Prior to the hearing, I asked the parties to address the issue of 

whether the motion is premature. 

BACKGROUND 

[4] By way of background, the accused was convicted of second degree 

murder, following which the trial judge was mandated to set a period of parole 

ineligibility for the mandatory life sentence (see sections 745(c) and 745.4 of 

the Criminal Code) (the sentence hearing).  While the statutory minimum 

period of parole ineligibility is 10 years, the trial judge increased that to 

15 years.   

[5] At the sentence hearing, the trial judge referred to a recent report by 

the Auditor General of Canada that highlighted concerns about systemic 

barriers within the Correctional Service of Canada (CSC), and he raised the 

issue of whether information about systemic racism within the prison system 

was relevant and admissible in assessing a fit and appropriate period of parole 

ineligibility.   

[6] The sentence hearing was adjourned to permit both counsel to 

consider their positions and to file further material.  The accused filed further 

material to support his position that he is likely to serve a longer period in 

prison before obtaining parole because he is an Indigenous man.  

[7] The accused’s position at the sentence hearing was that the evidence 

was relevant and admissible and deserved considerable weight.  The Crown 
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agreed that the evidence was relevant and admissible, but it argued that it 

deserved little weight because it did not provide information about the 

offender or the offence. 

[8] The trial judge agreed that systemic racism is a serious problem and 

it must be addressed, but he found that a sentencing judge was poorly placed 

to address those concerns.  After further analysis, he concluded that parole 

decisions of the Parole Board of Canada were subject to judicial oversight, 

including by way of judicial review in the Federal Court, that allowed for a 

fully informed judge to consider systemic issues for a specific individual, and 

that that was the appropriate procedure to address systemic racism.  He did 

not consider the issue of systemic racism within the CSC in determining the 

appropriate period of parole ineligibility for the accused. 

ANALYSIS 

[9] While the accused has appealed both his conviction and the increase 

in the period of parole ineligibility (the sentence appeal), this application 

addresses only the sentence appeal.  The notice of appeal defines this ground 

of appeal as follows: 

 

. . .  

. . .  [That] the Learned Trial Judge erred by imposing a sentence 

that was unduly harsh and excessive in regard to all of the facts 

before the Court; 

. . .  

 

[10] Defence counsel stated, at the oral hearing, that her firm did not act 

for the accused at the trial and had just recently received the trial transcript.  

To comply with the Court rules for filing a notice of appeal (see r 5(1) of the 
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Criminal Rules), the grounds of appeal were, of necessity, broad and general.  

She stated that more specific grounds have yet to be determined, and they will 

be set out in the accused’s factum, following a review of the transcript. 

[11] While one of those grounds of appeal may be that the trial judge 

erred in his treatment of the evidence of systemic racism and how it should 

have factored into his analysis, that is yet to be determined because the time 

to file the facta has not expired and neither party has done so. 

[12] In my view, this is important information to have before determining 

whether to grant or dismiss this motion to intervene. 

[13] While the jurisprudence sets out several factors to consider in 

relation to a motion to intervene, three that are particularly relevant to the 

issue now before the Court are: 

- the issues which arise in the appeal; 

- whether the intervener has an important perspective distinct 

from the immediate parties; and 

- whether the intervener’s submission would expand the appeal. 

(See R v Mabior (CL), 2009 MBCA 93 at paras 5-7; see also Canada (Attorney 

General) v Kattenburg, 2020 FCA 164 at paras 8-9; and Interlake Reserves 

Tribal Council Inc et al v The Government of Manitoba, 2020 MBCA 126 at 

paras 17-19.) 

[14] In this case, those issues cannot be determined at this point due to 

the very general description of the ground of appeal regarding the sentence 
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appeal.  The accused’s position regarding the issues which will arise in the 

appeal and whether that includes the trial judge’s treatment of the systemic 

racism evidence is not referenced in the ground of appeal, as it now appears, 

and will not be known until the facta are filed.  It is difficult to determine 

whether the intervener has a distinct perspective from the parties or whether 

its submission would expand the appeal without knowing what the issues in 

the appeal will be and the parties’ positions on those issues. 

[15] I recognize that this problem arises from the filing requirements in 

the rules.  Rule 46.1 of the Rules states that a motion to intervene must be filed 

within 30 days of the filing of the notice of appeal, while the date for filing 

the facta will not expire until after that time.  There may be cases where the 

issue of an intervention can be determined without reference to the facta, such 

as where the grounds of appeal in the notice of appeal are set out with more 

specificity, but this is not one of those cases. 

[16] Counsel also argued that an adjournment of this motion will delay 

the setting of an appeal date.  In my view, that does not override the problem 

that, without more specifics as to the grounds of appeal to be argued, the 

analysis that is required to determine this motion cannot be carried out. 

DECISION 

[17] Thus, I am adjourning this motion sine die, and it can be brought 

back on for hearing on notice to all parties after the accused has filed his 

factum. 

 

Beard JA 

 


