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Introduction 

[1] This chambers proceeding raises the challenging question of where 

the law draws the line between a permissible common sense inference from 

established facts and inappropriate reasoning based on ungrounded 

assumptions, myths or stereotypes when assessing the credibility of a witness. 

[2] The accused was charged and tried summarily for sexual assault and 

sexual interference in relation to a nine-year-old complainant stemming from 

an incident at a bonfire party on September 26, 2014.  He was convicted of 
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both offences; the charge of sexual interference was judicially stayed and he 

was sentenced to 12 months’ imprisonment, followed by 12 months’ 

supervised probation, for sexual assault.  His summary conviction appeal was 

unsuccessful.  His subsequent application for leave to appeal to this Court was 

granted on a question of law involving the application of the rule in Browne v 

Dunn (1893), [1894] 6 R 67 (HL (Eng)) (see 2019 MBCA 80).  This Court 

allowed the accused’s summary conviction appeal, quashed his convictions 

and ordered a retrial (see 2020 MBCA 23). 

[3] The accused was convicted of both charges again after the retrial.  

This time, the charge of sexual assault was judicially stayed but the trial judge 

increased the accused’s sentence to 18 months’ imprisonment, followed by 

12 months’ supervised probation, for sexual interference. 

[4] The accused’s summary conviction appeal stemming from his retrial 

was successful.  The appeal judge decided that the trial judge erred in law in 

his credibility assessment of the accused by “applying an inference, in the 

absence of evidence to support it, to the detriment of the [accused]” (at 

para 40).  The appeal judge also concluded it was an error for the trial judge 

to increase the accused’s sentence from what he received after his first trial.  

[5] The Crown now wants this Court to set aside the decision of the 

appeal judge and restore the convictions and sentence arising from the retrial.  

As this is a second level of appeal, the Crown requires leave to appeal under 

section 839(1)(a) of the Criminal Code (the Code) which provides that: 

Appeal on question of law 

839(1) Subject to subsection (1.1), an appeal to the court of 

appeal as defined in section 673 may, with leave of that court or a 

judge thereof, be taken on any ground that involves a question of 

law alone, against 
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(a) a decision of a court in respect of an appeal under 

section 822 . . .. 

[6] The proposed grounds of appeal are: 

1. While assessing the credibility of witnesses, must triers of fact 

always resolve inferences in favour of an accused? 

2. What principles should assist a finder of fact in distinguishing 

between permissible common sense inferences and 

impermissible reliance on myth and stereotype? 

3. Did the appeal judge err in finding that the original sentence 

should have been imposed? 

[7] For the following reasons, I would deny the Crown leave to appeal 

on proposed grounds 1 and 3, but would grant it leave to appeal on a modified 

version of ground 2.  

Background 

[8] The accused met the complainant and her family on the day of the 

incident.  It was alleged that, while he and the complainant were away from 

the bonfire looking at the stars, he touched and rubbed her chest and nipple 

area and put his hands down her pants and rubbed her genitals.  In his 

evidence, the accused denied that any sexual touching occurred.  There is no 

physical evidence relevant to the allegations and most of the witnesses who 

were at the bonfire party are of limited assistance.  The key dispute for the 

trial judge was assessing the credibility of the accused and the complainant—
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particularly as to when the two were alone and if the accused sexually touched 

the complainant.  

[9] In his application of the W(D) framework (see R v W(D), [1991] 

1 SCR 742), the trial judge identified two “serious concerns” with the 

accused’s evidence that made him disbelieve the accused’s narrative of the 

bonfire party:  how he described the events relating to the complainant using 

the washroom in his motorhome and his recitation of what occurred earlier in 

the evening when he, an adult female, the complainant and her brother left the 

bonfire to go stargazing.  Only the first concern of the trial judge is relevant 

to the Crown’s application for leave to appeal. 

[10] The accused testified that an adult at the bonfire party asked him to 

take the complainant to his motorhome to use the washroom.  He agreed.  The 

motorhome was parked a short distance from the bonfire.  He took the 

complainant inside the motorhome, showed her how to use its toilet and then 

left her alone while he waited outside.  The complainant said nothing 

inappropriate happened to her inside the motorhome.  The accused said he 

waited for her for about 10 minutes.  When she finished, he said he “lost track” 

of where she went.  He did not walk her back to the bonfire or watch where 

she went.  About five minutes later, he went back to the bonfire after urinating 

outside, getting some firewood, changing the music and getting some 

refreshments. 

[11] The evidence of other witnesses was that, for a period of time, the 

accused and the complainant left the bonfire and then returned at 

approximately the same time.  The Crown argued that this was the accused’s 

opportunity to sexually touch the complainant under the pretext of looking at 

stars together.  The accused denied the allegation and argued it was a 
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coincidence that he was seen to return at roughly the same time as the 

complainant.  

[12] The trial judge did not accept the accused’s account of his 

supervision of the complainant as, in his view, it “[defied] common sense and 

logic”.  He stated: 

. . . 

I am left with some significant difficulty by the evidence of [the 

accused] in this area.  Firstly, [the accused] took it upon himself 

to not only take [the complainant] to the washroom, but to show 

her how to use it.  Then he waited according to his own testimony, 

ten minutes for her -- for her to finish using the washroom or 

approximately ten minutes.  It was clear from his evidence that he 

was making sure that this nine-year-old girl was safe and 

supervised while he was with her. 

 

Then when [the complainant] finishes in the washroom, he simply 

abrogates this responsibility and leaves her on her own.  This, on 

a cold, dark night, by all accounts, leaving an RV she has never 

been in before.  This is a former RCMP officer and grandfather.  It 

defies common sense and logic that he does nothing further to 

make sure she gets back safely to the campfire.  Even though, he 

has taken the time to take her there and wait for her for an extended 

period of time to finish in the washroom. 

 

While the bonfire may not have been an inordinate distance away, 

one would think at the very least, a person exhibiting this initial 

adult supervision, would have watched to make sure that she got 

back to the campfire safely. 

. . . 

 

The accepted evidence was that it was a cold, dark night and there 

would have been only dark fields in the area for [the complainant] 

to roam through.  It makes no sense that [the complainant], a nine-

year-old girl, who was taken by an adult to the washroom would 

simply disappear after [the accused] left his RV and then showed 

up again at roughly the exact time, walking back to the campfire 

with [the accused].  A time period, [the accused] says in his own 

evidence was approximately five minutes long.  I have also found 
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this portion of the evidence to be troubling as it relates to the 

credibility of [the accused]. 

. . . 

[13] The appeal judge determined that the trial judge’s use of a common 

sense inference to reject the accused’s explanation of his supervision of the 

complainant was an error in law as it was ungrounded in the evidence; in her 

judgment, the inference drawn against the accused was based on stereotypes 

or generalized assumptions about human behaviour which relied on 

speculative reasoning.  She stated (at paras 40-44): 

In my view, the trial judge erred in applying an inference, in the 

absence of evidence to support it, to the detriment of the [accused].  

The [accused] was not cross-examined on his conduct in this 

regard and, therefore, was unable to offer an explanation, the 

credibility of which could have been assessed by the trial judge.  

Instead the trial judge made findings based upon his own 

assumptions, and on generalizations and stereotype based 

reasoning.  

 

The line between permissible and impermissible reasoning is 

sometimes a very fine one, but always an important one.  This is 

particularly the case if the impermissible reasoning is key to the 

outcome of the case.  Procedural fairness and resolving inferences 

in favour of the accused in circumstantial cases are paramount 

principles of criminal law.  

 

The trial judge, in my view, went beyond the permissible basis for 

drawing inferences in his assessment of the [accused’s] credibility 

on this particular issue.  It was an assumption about how a person 

would be expected to act that was not founded in evidence and 

could easily be based on a myth.  There was nothing in the 

evidence that ground[ed] a common sense inference that the 

[accused] would not have allowed the complainant to find her way 

back to the fire a few feet away.  The evidence of the complainant 

was that she [did] not know where she went upon leaving the 

motorhome.  There was no evidence to contradict the evidence of 

the [accused] and no evidence from the [accused] on this issue 

upon which his credibility could be assessed.  The only basis for 

finding that the [accused] was not telling the truth was the 
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application of an inference based upon application of an 

assumption, generalization or stereotype as to how one would have 

expected him to act.  

 

There is also some incongruence in the judge’s reasoning in 

finding that a grandfather and police officer would not have 

allowed a child to be unsupervised at his campsite, and then 

finding that the same police officer and grandfather lured her out 

of sight and assaulted her.  That is not to say that the conclusion 

that there was an assault was incorrect, but rather that the finding 

that the attributes of being a police officer and a grandparent can 

only lead to one conclusion, being that he would have supervised 

and protected the complainant.  There is an internal inconsistency 

to this reasoning.  

 

I, therefore, find that the trial judge’s findings on this issue resulted 

from flawed reasoning and the improper application of speculative 

and presumptive reasoning that is not supported by the evidence. 

[14] At the time of the offences (September 26, 2014), the maximum 

punishment for sexual assault and sexual interference on a summary 

proceeding where the complainant was under the age of 16 years was 

18 months’ imprisonment (see the Safe Streets and Communities Act, 

SC 2012, c 1).  

[15] After the accused’s first conviction, he brought an unsuccessful 

summary conviction appeal of the original sentence.  Undeterred, he then 

sought leave to appeal the sentence to this Court.  His application for leave to 

appeal the sentence was dismissed.  Cameron JA noted that the original 

sentence was within the “acceptable range” for similar offenders committing 

similar offences in similar circumstances but prosecuted by indictment (2019 

MBCA 80 at para 40). 

[16] In the period of time between when the accused’s retrial was ordered 

and when it commenced, the Supreme Court of Canada released its decision 



Page:  8 

 

in R v Friesen, 2020 SCC 9, where it gave direction as to the sentencing 

objectives and principles for sentencing offenders convicted of a sexual 

offence against a child.  

[17] In sentencing the accused, the trial judge stated that, although “no 

new facts [had] emerged” on the retrial, he would deviate from the original 

sentence imposed after the first trial because it was “inordinately low” in light 

of Friesen. 

[18] The appeal judge decided that the trial judge made a material error 

in principle in sentencing the accused.  In her view, it was “not adequate to 

simply say that Friesen had increased the range of appropriate sentences, and, 

therefore, impose the maximum sentence available for this offence” (at 

para 81).  

[19] According to the appeal judge, the trial judge failed to make the 

requisite finding, supported by adequate reasons, as to why the original 

sentence was unfit—particularly as he increased the sentence by 50% and 

imposed the maximum punishment permitted by law.  The appeal judge was 

satisfied that the methodology employed by the trial judge did not properly 

dispel the perception that the accused was being punished for his earlier 

successful summary conviction appeal to this Court.   

The Law—Leave to Appeal Under Section 839(1)(a) of the Code 

The Test 

[20] A second-level summary conviction appeal is exceptional as the 

Code makes abundantly clear that the Court of King’s Bench is the primary 

appellate court in this province (see R v Dickson (WA), 2012 MBCA 2 at 
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para 14).  The Code gives that Court broad powers to review summary 

proceedings and, if necessary, correct errors in the Provincial Court.   

[21] An appeal under section 839(1)(a) of the Code is from the decision 

of the Court of King’s Bench sitting as an appeal court—the procedure is not 

a second appeal from the original trial decision (see Regina v Emery (1981), 

61 CCC (2d) 84 at 85 (BCCA), leave to appeal to SCC refused, 

1981WL308357; and R v Alexson (TL), 2015 MBCA 5 at para 9).  The 

jurisdiction of this Court pursuant to section 839 is limited to reviewing for 

and correcting errors of law of the appeal judge, not the trial judge (see R v 

Cunningham, 1995 NSCA 153 at 3; R v Winfield, 2009 YKCA 9 at para 12; 

R v Bagherli (A), 2014 MBCA 105 at para 59; R v Drever, 2015 ABCA 38 at 

para 4; and Vienneau et al v R, 2017 NBCA 20 at para 13). 

[22] Historically, the leading authority for leave to appeal under 

section 839(1)(a) of the Code in this province is a decision of a panel of this 

Court in Regina v Giftwares Wholesale Co Ltd (No 2) (1980), 53 CCC (2d) 

380 (Man CA), which stands for the proposition that there are three lines of 

inquiry to consider under section 839(1)(a) of the Code:  (1) the proposed 

ground of appeal must be a question of law alone, (2) the question of law must 

be one of sufficient public importance, and (3) the strength of the appeal (see 

p 383). 

[23] In R v R (R), 2008 ONCA 497, Doherty JA explained that there are 

“two quite different categories of cases” (at para 32) where the sufficiency of 

the public importance of the question of law justifies the granting of leave to 

appeal pursuant to section 839(1)(a) of the Code.  
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[24] The first category of sufficient public importance draws on the 

analogy of how the Supreme Court deals with second-level criminal appeals 

in indictable matters.  This formulation of sufficient public importance 

underscores that the proposed question of law has a “significant potential 

impact on the administration of justice beyond the specifics of the case” to 

warrant the attention of this Court (R (R) at para 20, see also para 26) or, as 

Lyon JA put it in R v Open Sky Inc, 1996 CarswellMan 169 (CA), “the point 

of law will likely be of some importance in deciding future cases” (at para 8; 

see also Dickson at para 14). 

[25] The second category of sufficient public importance is that, although 

the point of law does not have significance beyond the specific case because 

the applicable legal principles are well settled, there would be an injustice if a 

clear error of law was not corrected.  This is particularly so if the social stigma 

attached to the conviction is serious and the applicant is facing a serious 

deprivation of their liberty (see R (R) at paras 31-34).  As Scott CJM explained 

in Dickson, “[n]otwithstanding, if a clear error in law has been identified, 

leave may be granted even if the significance of the issue for the 

administration of justice is not high” (at para 14).  

[26] The dual characterization of the sufficiency of the public importance 

criteria articulated in R (R) has been accepted in this province in several 

decisions (see R v Denys (CD), 2009 MBCA 39 at para 31; R v M (RW), 2011 

MBCA 74 at para 36; Dickson at para 14; R v Mitchell (R), 2012 MBCA 59 

at para 8; and R v Steuart (N), 2014 MBCA 7 at para 53).  This approach has 

also been followed in other jurisdictions (see Dorgan and Gavin v R, 2009 

PECA 23 at paras 10-11; Petrin v HMTQ, 2013 NWTCA 1 at para 29; R v 
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Bray, 2017 SKCA 17 at para 2; and R v Lofstrom, 2018 ABCA 5 at paras 10-

11). 

[27] The strength of an appeal has become an assessment of whether the 

applicant has an arguable case of substance on the proposed question of law 

(see Open Sky Inc at para 7).  This means that the issue raised cannot be 

dismissed on a preliminary examination of the question of law at the leave 

stage (see Steuart at para 37)—for example, a binding authority against the 

position advanced (see R v Rule, 2017 MBCA 86 at paras 9-10).  An arguable 

case is one where, to properly determine the point of law, a thorough 

consideration by a full panel of the Court is necessary (see Sattva Capital 

Corp v Creston Moly Corp, 2014 SCC 53 at para 74). 

Analysis  

Proposed Grounds of Appeal Relating to Conviction 

[28] I will deal with the proposed grounds of appeal relating to the appeal 

judge setting aside the accused’s convictions first.  

[29] Unfortunately, the Crown proposes grounds of appeal that stray 

from the limited jurisdiction of this Court under section 839(1)(a) of the Code 

to consider whether the appeal judge erred.  Counsel for the Crown, in her 

oral submission, clarified the Crown’s position and I had the benefit of 

comprehensive written and oral submissions from counsel for the accused on 

the alleged errors of the appeal judge to focus matters back to the jurisdictional 

parameters set by section 839(1)(a).  

[30] At the heart of the Crown’s application for leave is the appeal 

judge’s decision that there was no evidence for the trial judge to draw an 
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adverse inference against the accused because of how he ended his 

supervision of the complainant when she used the washroom in his 

motorhome.  This controversy relates to the Crown’s second proposed ground 

of appeal. 

[31] The accused accepts that the Crown’s proposed ground of appeal is 

a question of law.  In my view, that concession is correct.  The distinction as 

to when an inference is a question of law or a question of fact for the purposes 

of appellate jurisdiction was explained this way by Anglin CJC in Gauthier v 

The King, [1931] SCR 416:  “Assuming that the question, whether there was 

any evidence to support a conviction, should be deemed a question of law, the 

question whether the proper inference has been drawn by the trial judge from 

facts established in evidence, is really not a question of law, but purely a 

question of fact for his consideration” (at p 417; see also Regina v Waite, 

[1965] 1 CCC 301 (NBSC (AD))). 

[32] The Crown’s application for leave to appeal centers on the first 

category of sufficient public importance:  the point of law is of significant 

importance beyond the facts of this case. 

[33] At the leave application, both counsel revisited the facts in great 

detail.  While I understand the differing positions, the issue at this point in the 

legal proceedings is not whether the trial judge should or should not have 

drawn the inference he did (see Giftwares Wholesale at p 382).  That debate 

is entirely academic.  What is germane is whether this situation is so 

exceptional that this Court should review the appeal judge’s decision that a 

witness—particularly an accused—could not have their evidence disbelieved, 

in part, because of the type of reasoning the trial judge used here. 
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[34] It is common ground between the parties that a trier of fact’s 

credibility assessment must be grounded in the evidence.  As Steel JA stated 

in R v Kionke, 2020 MBCA 32, “[a]n inference which does not flow logically 

and reasonably from established facts cannot be made and is merely 

conjecture and speculation” (at para 22).  

[35] On one side of the coin, it is well accepted that, assuming there is a 

proper evidentiary foundation, a trier of fact can use their common sense to 

decide whether they accept some, all or none of a witness’s evidence (see R v 

Jovel, 2019 MBCA 116 at paras 27-28).  Juries are routinely given such 

instructions.  

[36] The other side of the coin is that myths and stereotypes have no place 

in the determination of the credibility of a witness (see R v CAM, 2017 MBCA 

70 at para 50; and R v Adebogun, 2021 SKCA 136).  While this area of law 

has developed largely in relation to cases involving victims of sexual violence 

or persons of particular ethnic groups, it applies to all witnesses generally.  

[37] The fact pattern in this case is not esoteric.  Reasoning based on 

drawing common sense inferences is part of the day-to-day diet of trial courts 

in this province.  I am satisfied that this is a significant legal issue that 

transcends this case (see Dickson at para 14).  To that end, as the appeal judge 

explained in her reasons, the appellate jurisprudence as to permissible and 

impermissible inferential reasoning is still developing.  

[38] The Crown relied on a helpful journal article by 

Professor Dufraimont (Professor Lisa Dufraimont, “Current Complications in 

the Law on Myths and Stereotypes” (2021) 99:3 Can Bar Rev 536).  In it, she 

explains how what was originally a problem unique to assessing the evidence 
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of female complainants and children in sexual offence cases has broadened to 

include discriminatory stereotypes against other witnesses, mislabeling 

inferences as myths or stereotypes, and close cases where the nature of a trial 

judge’s reasons or the factual context can make appellate review particularly 

challenging. 

[39] As Professor Dufraimont explains, the recent decision of R v JC, 

2021 ONCA 131, which the appeal judge relied on, expressly prohibits 

inferential reasoning that is ungrounded in the evidence or founded on 

stereotypes.  A similar approach was taken in R v Pastro, 2021 BCCA 149; 

and Adebogun.  The recent jurisprudence of this Court, such as CAM, is of a 

similar vein.  

[40] Professor Dufraimont notes that both the strength and weakness of 

cases like JC is the abstractness of the legal principles articulated.  While such 

jurisprudence provides organizing principles, their application in a given case 

is debatable save for obvious situations.  Moreover, as she points out, the 

danger of going down this road of broader regulation of inferential reasoning 

is that such common law rules may be “regressive” in their effect (at p 564), 

complicating the protection of women and children—groups most often 

victimized by sexual violence to this day.  

[41] To the learned professor’s observations I would add that there are 

other implications of this sort of regulation of the reasoning of trial judges that 

have to be considered—particularly the systemic implications.  

[42] Normally, determinations of credibility must be shown significant 

deference on appeal (see Jovel at paras 26-30).  It is rare that a deficiency in 

determinations of credibility will merit appellate intervention (see R v Ramos, 
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2020 MBCA 111 at para 54, aff’d 2021 SCC 15).  On many occasions, the 

Supreme Court has warned against an appellate court masking its 

disagreement with the result reached by a trial judge through a submission 

where the standard of review is correctness as opposed to palpable and 

overriding error (ibid at para 53).  For example, in R v GF, 2021 SCC 20, 

Karakatsanis J said she had “serious reservations” as to whether the argument 

of “uneven scrutiny” (at para 100) was an independent ground of appeal or 

nothing more than an attempt to get a higher court to “reassess the trial judge’s 

credibility determinations” (at para 101).  

[43] It is a common feature of criminal appeals for the appellant to claim 

that the standard of review is correctness.  Given the Crown’s limited rights 

of appeal under the Code, the existence of a question of law is the difference 

between the possible and the impossible.  For an accused, having a question 

of law improves their chances for success.  

[44] The circumstances of this case illustrate my point.  Under the normal 

principles governing the appellate standard of review, the appeal judge would 

have had little ability to interfere with the trial judge’s credibility assessment 

of the witnesses (see Jovel at para 30).  However, because the question before 

the appeal judge was a legal one—whether the inference drawn was available 

on the evidence—the standard of review she was applying was not deferential; 

it was correctness.  Therefore, an expansive interpretation of the concept of 

ungrounded assumptions, myths or stereotypes when assessing the credibility 

of a witness has systemic implications for all criminal cases—both summary 

and indictable.  The potential for retrying cases in an appellate court is a real 

risk. 
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[45]  The related problem is that of jury cases.  Unfortunately, when 

appellate courts devise common law rules, there is often little attention paid 

to how such rules will work in other forms of criminal trials.  Common law 

rules designed for jury trials may not work as well in non-jury trials and vice 

versa.  The creation of a complicated and rigorous architecture of rules for 

inferential reasoning for trial judges may work because of a trial judge’s duty 

to give reasons, but the same cannot be said for a jury.  The answer is surely 

not to make jury instructions longer and more complicated!  

[46] Ultimately, it falls to appellate courts to be mindful that, when 

enunciating common law rules, it must be done in such a way so as not to 

create two systems of criminal justice:  one that can work for non-jury trials 

and one that can work for jury trials. 

[47] All of this persuades me that this is one of those rare cases where 

leave to appeal should be granted because the legal issues raised by the Crown 

are of sufficient public importance.  

[48] Finally, in terms of an arguable case, I am persuaded that the Crown 

has one in relation to the dispute underlying the second proposed ground of 

appeal.  The Crown made the point that the appeal judge hedged her bets.  

While JC speaks of two distinct rules—prohibition of common sense 

inferences ungrounded in the evidence and those founded on stereotypes—the 

Crown submits that the appeal judge blurred and conflated the distinction.  It 

says there was evidence to support the trial judge’s common sense inference 

and there was nothing inappropriate in saying that it was unbelievable to 

conclude that a responsible adult would simply walk away from a nine-year-

old girl in his motorhome and leave her to make her own way back to her 
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family.  It says that finding of the trial judge should have been reviewed on 

appeal only for palpable and overriding error.  

[49] In my view, the Crown’s argument cannot be dismissed out of hand.  

The accused admitted he was supervising the complainant (to some degree) 

and his circumstances as a middle-aged man who would be familiar with the 

behaviour of young children based on his personal and professional 

circumstances was in the evidence before the trial judge.  Again, the issue as 

I see it is not what inferences should have been drawn from the totality of the 

evidence, but whether the appeal judge was correct that it was an error of law 

to disbelieve a witness because their conduct was beyond the expected 

behaviour the trial judge thought would normally occur for a responsible 

supervising adult.  

[50] In summary, I am satisfied that it is in the interests of justice for 

leave to appeal to be granted on a modified version of the second proposed 

ground of appeal.  In order to properly tie the second proposed ground of 

appeal to this Court’s jurisdiction under section 839(1)(a) of the Code and to 

what the appeal judge decided, I would grant the Crown leave to appeal to this 

Court on the following ground: 

Did the appeal judge err in law in deciding that the trial judge 

applied an inference in the absence of evidence to support it to the 

detriment of the accused? 

[51] In my view, the question I have stated will allow the parties and this 

Court to address the substance of what the Crown has raised:  what principles 

should assist a finder of fact in distinguishing between permissible common 

sense inferences and impermissible reliance on myth and stereotype? 
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[52] In terms of the Crown’s first proposed ground of appeal, in my view, 

this is a secondary issue at best.  The Crown relies on the last sentence of 

paragraph 41 of the appeal judge’s reasons.  There is no question that the 

wording the appeal judge used could have been better.  This is not a 

circumstantial case where the principles set out in R v Villaroman, 2016 

SCC 33, had any relevance.  The accused concedes that point.  

[53] However, I agree with the accused’s submission that the reasons of 

the appeal judge have to be read in totality and in context and not parsed.  She 

was well aware that this was a credibility case.  When the remainder of 

paragraph 41 is considered, it is clear that the point the appeal judge was 

attempting to make is tied to her overall conclusion that the inference the trial 

judge drew in assessing the accused’s credibility was impermissible.  That is 

what this case is about. 

[54] I do not take the appeal judge’s decision as standing for the 

proposition that disputes about credibility should be resolved in favour of an 

accused.  That is not the law.  It is well accepted that “[a]ssessing credibility 

is not a science” (R v Gagnon, 2006 SCC 17 at para 20).  Also, what is 

important is not a contest of who is to be believed but, rather, whether the 

Crown has proven its case beyond a reasonable doubt (see R v CLY, 2008 

SCC 2 at para 6; and R v JHS, 2008 SCC 30 at paras 8-13). 

[55] The W(D) framework makes clear that an accused is entitled to be 

acquitted if they are believed; if they are not believed but a reasonable doubt 

arises from their evidence; and, even when their evidence is rejected, if the 

Crown fails to prove their guilt beyond a reasonable doubt.  There are, 

however, no special rules saying that the evidence of an accused is to be 

favoured in certain circumstances.  If that were the case, much of the W(D) 
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framework would be redundant.  I see nothing of consequence to one 

unfortunate sentence in the appeal judge’s reasons that would justify this 

Court hearing the first ground of appeal proposed by the Crown.  

Proposed Ground of Appeal Relating to Sentence 

[56] The parties agree that the appeal judge applied the correct principles 

as to reviewing the fitness of a sentence imposed on an offender convicted 

after a retrial (see R v W(RS) (1992), 74 CCC (3d) 1 (Man CA)).  However, 

the Crown disagrees with her decision to vary the accused’s sentence to be the 

same as when he was convicted the first time.  

[57] While W(RS) is now over 30 years old, there is no reason to doubt it 

is still good law.  

[58] There is a longstanding debate as to whether or not the fitness of a 

sentence is a question of law alone for the purposes of section 839(1)(a) of the 

Code.  The historic position of this Court is that it lacks jurisdiction to decide 

a sentence appeal on a summary conviction offence where the question is 

simply fitness (see R v Winnipeg (City), 2002 MBCA 129 at para 1).  A similar 

view has been taken by the Courts of Appeal of British Columbia, Alberta, 

Saskatchewan and Quebec (see EG Ewaschuk, Criminal Pleadings & 

Practice in Canada, 3rd ed (Toronto:  Thomson Reuters, 1988) (loose-leaf 

updated 2023, release 1), pt IX, ch 24 at section 24:67, online:  WL Can (date 

accessed 15 March 2023)). 

[59] The sensible position that has been articulated by the Court of 

Appeal of Saskatchewan is that, given the wording of section 839(1)(a) of the 

Code, a second-level appeal on a sentence is only possible in the case of an 
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illegal sentence being imposed by the summary conviction appeal court (see 

R v Potoreyko, 2022 SKCA 71 at para 20). 

[60] The sentence imposed by the appeal judge was clearly a legal one.  

Leaving aside the real question of the jurisdiction of this Court to review a 

legal sentence, I am not persuaded that the third ground of appeal proposed 

by the Crown is of sufficient public importance under either characterization 

of that concept.  

Disposition 

[61] In the result, I would grant the Crown leave to appeal to this Court 

on the ground set out above in paragraph 50 of my reasons, but would dismiss 

its application otherwise. 
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