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CAMERON JA  (for the Court): 

[1] The accused seeks leave to appeal and, if granted, appeals his 

sentence. 

[2] The only issue on this appeal is whether the sentencing judge erred 

by imposing a condition of a probation order as part of a sentence pronounced 

against the accused that he “not have or consume alcohol or a drug unless 

prescribed by a doctor with [his] name on the container” (the abstain 

condition). 
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[3] The sentence resulted from a carefully crafted joint recommendation 

made by the Crown and the accused in response to the accused’s guilty pleas 

to the charges of aggravated assault, obstruct/resist a peace officer, possession 

of a weapon contrary to a weapons prohibition, failing to comply with a 

release order, failing to comply with a probation order and failing to attend 

court.   

[4] Following the joint recommendation, the sentencing judge 

sentenced the accused to 60 months’ imprisonment, less 40.5 months’ credit 

for pre-sentence custody, leaving a sentence of 19.5 months going forward to 

be followed by three years of supervised probation.  The conditions of the 

probation order were included in the joint recommendation and did not 

include the abstain condition.  Once the sentence was pronounced, counsel for 

the accused attempted to address the abstain condition stating that it was not 

a condition that was suggested as part of the joint recommendation.  The 

sentencing judge refused to hear submissions in that regard.  

[5] The Crown joins the accused in seeking leave to appeal his sentence 

and they have filed a joint factum.  They agree that the sentencing judge erred 

in refusing to allow counsel to respond to the imposition of the abstain 

condition (see R v Anthony-Cook, 2016 SCC 43 at paras 49-60) and by 

imposing an unrealistic condition on the accused given his history with 

addiction (see R v Hall, 1999 CarswellMan 227 at para 4).  Both parties 

consent to conducting this appeal on the basis of written materials filed 

without an oral hearing being held (see r 37.3 of the MB, Court of Appeal 

Rules, MR 555/88R). 
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[6] We are all of the view that the sentencing judge erred, as agreed by 

the parties, and that the abstain condition should be vacated.  Accordingly, 

leave to appeal sentence is granted and the appeal is allowed only to the extent 

that the sentence is varied to vacate the abstain condition.  All other aspects 

of the sentence remain the same.  
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