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Coram: Madam Justice Diana M. Cameron  

Madam Justice Jennifer A. Pfuetzner  

Madam Justice Janice L. leMaistre  
 
B E T W E E N :  

 

 )   

HIS MAJESTY THE KING )  J. F. Rogala 

 )  for the Appellant 

 Respondent )   

 )   

 )  M. E. Carlson 
- and - )  for the Respondent 

 )   

 )   

DEAN GERALD BORDIAN )  Appeal heard and 

 )  Decision pronounced: 

          (Accused) Appellant )  March 7, 2023 

 )   

LEMAISTRE JA  (for the Court): 

[1] Following a trial before a judge alone, the accused was convicted of 

aggravated assault (see R v Bordian, 2022 MBQB 83).  He seeks leave to 

appeal and, if granted, appeals his sentence of seven years and 11 months’ 

incarceration, less enhanced credit for 581 days of pre-sentence custody.   

[2] After the hearing, we granted leave to appeal but dismissed the 

appeal with brief reasons to follow.  These are those reasons. 

[3] After getting into the victim’s vehicle to conduct a drug transaction, 

the accused suddenly stabbed her in the neck with enough force to sever her 



Page:  2 

hyoid bone.  The victim escaped from the vehicle and was rushed to the 

hospital by ambulance in unstable condition where she had emergency life-

saving surgery.  As a result of the attack, the victim suffered three stab wounds 

which left her with permanent injuries, including a large scar across the front 

of her neck.  She required extensive treatments and physiotherapy for her 

injuries.   

[4] On appeal, the accused argues that the judge erred by relying on the 

sentencing range set out in R v Kravchenko, 2020 MBCA 30 and by 

improperly relying on certain facts as aggravating.   

[5] The judge’s sentencing decision is highly discretionary.  This Court 

may only interfere if the judge made an error in principle that materially 

impacted the sentence or if the sentence is demonstrably unfit.  An error in 

principle includes an error of law, a failure to consider a relevant factor or an 

erroneous consideration of an aggravating or mitigating factor (see R v 

Lacasse, 2015 SCC 64 at paras 41, 43-44, 49, 51; and R v Friesen, 2020 SCC 

9 at para 26). 

[6] Although the parties suggested very different sentences (the Crown 

recommended nine years’ incarceration and the accused sought a four-year 

sentence), they both suggested that the principles set out in Kravchenko 

provided guidance for sentencing regarding the offence of aggravated assault.  

They also agreed that the range of four to eight years identified in Kravchenko 

for cases involving “an unprovoked random attack on a stranger with a 

weapon and significant resulting consequences” (at para 63) did not apply in 

the circumstances of this case because the accused and the victim were not 

strangers.  
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[7] Despite the parties’ positions, the judge apparently relied on the 

range in Kravchenko when she stated: 

 

. . .  

In my view, parity and consistency requires that I consider a 

sentence within the range suggested by the Manitoba Court 

of Appeal in Kravchenko unless something puts it outside that 

range.  . . .  

. . .  

 

In all of the circumstances of this offence and this offender I am 

of the view that this case fits appropriately within the upper range 

outlined by the Court of Appeal in Kravchenko.  . . .  

. . .  

 

[8] In Kravchenko, Mainella JA outlined the “considerations a 

sentencing judge must keep in mind, in each case of aggravated assault, when 

weighing the circumstances of the case in light of the sentencing principles 

and objectives set out in sections 718-718.2 of the Code” (at para 52).  He 

explained that sentencing judges must consider where the accused’s degree of 

moral culpability fits along the spectrum of near accident to near murder, as 

well as the consequential harm to the victim (see paras 53-54).  He also stated 

that “a sentencing judge cannot treat an accused as having committed an 

attempted murder” (at para 55).     

[9] We agree that the sentencing range in Kravchenko does not apply to 

the circumstances in this case:  the parties were known to each other and the 

assault was committed in the context of a drug transaction.  However, a 

sentencing judge’s choice of the appropriate sentencing range or a deviation 

from that range is not in itself a reviewable error and an appellate court may 

not intervene on the basis that it would have chosen a different range or 

category.  An appellate court may only intervene where the sentence imposed 
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is unfit (see Lacasse at paras 51-52, 60).  Despite stating that she was relying 

on the sentencing range in Kravchenko, in our view, the judge followed the 

Court’s guidance regarding the approach to sentencing for aggravated assault 

and she recognized the circumstances of the offence that differentiated this 

case from the facts in Kravchenko.   

[10] Regarding the aggravating facts found by the judge, we agree that 

she improperly considered as aggravating the fact that the accused was not 

defending himself when he assaulted the victim and that he did not assist the 

victim after the attack.  These are, in the circumstances of this case, at best 

neutral factors.  However, in our view, the judge’s error was not material as it 

had no impact on the sentence.  Ultimately, we are not persuaded that the 

judge erred in her assessment of the accused’s degree of moral culpability, 

which was very high.   

[11] A fair reading of the judge’s reasons demonstrates that she 

appropriately considered and weighed the remaining aggravating and other 

relevant factors.   

[12] Moreover, the sentence was not demonstrably unfit.  We disagree 

with the accused that the judge classified the offence as being more serious 

than the circumstances warranted.  She did not err in her conclusion that the 

gravity of the offence and the consequences to the victim were “very 

significant” and that the objectives of denunciation, deterrence, and protection 

of the public required a “significant sentence”. 

 



Page:  5 

[13] For these reasons, leave to appeal was granted but the appeal was 

dismissed. 

 

 

 

leMaistre JA 

 

Cameron JA 

 

Pfuetzner JA 

 


