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LEMAISTRE JA 

Introduction 

[1] The respondent, the Municipal Board of Manitoba (the Board), 

upheld a determination of the respondent, the Provincial Municipal Assessor 
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(the Assessor), that a large horizontal propane storage tank (the tank) located 

on the appellant’s property was assessable under The Municipal Assessment 

Act, CCSM c M226 (the Act).  The appellant was granted leave to appeal the 

Board’s decision on the following question of law (2021 MBCA 106 at 

para 22):  “Did the Board err in law in determining that whether or not the 

tank was affixed to the land and to what degree were irrelevant considerations 

to its conclusion that it was an improvement, as contemplated by [the Act]?” 

[2] For the reasons that follow, I would dismiss the appeal.  In my view, 

a fair reading of the Board’s reasons demonstrates that it applied the correct 

legal test when determining whether the tank was an improvement under the 

Act.   

Background 

The Legislative Framework 

[3] Under the Act, real property is assessable for the purposes of 

municipal taxation (see sections 1(1), 2).  Section 1(1) defines real property 

as “land and improvements on the land” and improvement, in part, as follows: 

Definitions 

1(1) In this Act, 

. . . 

“improvement” means 

 

(a) a building, fixture or structure that is erected or placed 

in, on, over or under land, whether or not the building, 

fixture or structure is affixed to the land and is capable 

of being transferred without special mention by a 

transfer of the land, 

 

and includes 

 

https://web2.gov.mb.ca/laws/statutes/ccsm/m226f.php#1
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(b) a part of a building, fixture or structure under 

clause (a), 

. . . 

The Issue Before the Board  

[4] The tank is located on property owned by the appellant from which 

it operates a propane storage and distribution centre (the property).  The 

parties agreed that the tank was valued at $186,800.  They disagreed as to 

whether the tank was an improvement on the land within the meaning of the 

Act and assessable as real property for taxation purposes.  This was the issue 

to be determined by the Board. 

[5] The appellant argued that determining whether something meets the 

definition of improvement requires consideration of whether it is a structure, 

an undefined term in the Act.  It submitted that the tank did not meet the 

common law test for a structure; it did not have the necessary characteristics 

from the jurisprudence.  In support of its argument that the tank was not a 

structure, the appellant pointed to the following factors: (1) the tank was 

transported to the land in one piece, (2) it was not attached to the land, (3) it 

had no permanent connection to the building on the property, and (4) it would 

be removed if the building was sold. 

[6] The Assessor agreed that, in order to determine whether the tank met 

the definition of improvement under the Act, the Board was required to decide 

whether it was a “structure that [was] erected or placed in, on, over or under 

land” (section 1(1)).  Its position was that whether the structure was affixed to 

the land and how it would be addressed in a land transfer were of lesser 

importance when determining whether something was an improvement under 

the Act. 
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The Board’s Decision 

[7] In its reasons, the Board recognized that “the issue that [had] been 

put into contention by the Parties [was] whether the [t]ank amount[ed] to a 

‘structure’” (at para 52).  After stating that “the definition of ‘improvement’ 

direct[ed] the Board to disregard the question of whether a building, fixture 

or structure [was] affixed to the land” (at para 53), it concluded that the tank 

was an improvement under the Act. 

[8] In reaching its decision, the Board made the following material 

findings:  

 The tank is 65 feet long, nine feet in diameter and holds 30,000 

US water gallons (113,550 litres). 

 The tank’s empty weight averages 19,746 kilograms and its total 

full weight is approximately 65,931 kilograms. 

 The tank is “substantial” in size and it “cannot be moved or 

removed without the assistance of machinery” (at para 56). 

 The tank “comes in one piece and is deposited on its base by a 

large crane” (ibid). 

 The tank is “not fully assembled and functional until it has been 

connected by pipe to monitoring equipment and hoses on the 

pedestal and electrical connection and panel to the building” 

(ibid). 
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 The “building has signage indicating it is a Propane Facility” and 

the “primary function” of the facility is “storage and distribution 

of propane gas to end users” (at para 57).   

 There “is an integral connection between the [t]ank and building” 

(at para 58). 

 The tank has “a high degree of permanence in its location” (ibid). 

 “The propane distribution center can only function as a propane 

distribution center with the [t]ank” (ibid). 

 “The [t]ank is not designed to be moved in the normal course of 

use” (ibid). 

 The “highest [and] best use of the [p]roperty is as a liquid 

propane gas distribution center” (at para 59). 

 The tank “can be regarded as one unit of occupation” (ibid). 

[9] These findings formed the basis of the Board’s conclusion that the 

tank was “a structure, and therefore an improvement, without technically 

being affixed” to the land (at para 53). 

[10] The Board was provided with a number of its prior decisions, as well 

as case law from Manitoba and other Canadian jurisdictions.  In reaching its 

decision, the Board relied primarily on Maple Leaf Foods Inc v Winnipeg 

(City) Assessor, 2008 MBCA 96.  In its view, the extra-provincial cases were 

not as helpful because they were decided on the basis of legislation that was 

distinct from the Act and the “facts in this case [fell] within the Board’s 

findings in Maple Leaf” (at para 55). 
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Issues and Positions of the Parties 

[11] The appellant’s position on appeal is that the Board applied the 

wrong legal test.  It asserts that the Board committed two errors that led it to 

erroneously conclude that the tank was a structure and met the definition of 

an improvement under the Act.  First, it argues that the Board wrongly 

concluded that the Act directed it to disregard the question of whether a 

structure is affixed to the land and points to the following passage in the 

Board’s reasons (at para 53): 

The [appellant’s] representatives have attempted to make much of 

the fact that the [t]ank is not affixed to the land.  However, the 

Board is persuaded that the definition of “improvement” directs 

the Board to disregard the question of whether a building, fixture 

or structure is affixed to the land.  Therefore, the [t]ank can be a 

structure, and therefore an improvement, without technically being 

affixed. 

 

[emphasis added] 

[12] Second, the appellant argues that the Board misconstrued the 

common law test for a structure which also includes the element of affixation.  

It submits that the Board summarily disposed of extra-provincial cases that, 

along with the jurisprudence in Manitoba, establish the test for determining 

whether the tank was a structure and met the definition of improvement under 

the Act.  The appellant asserts that, by doing so, the Board ignored relevant 

factors and focussed on irrelevant factors.  The appellant says that affixation 

is not only relevant to the determination of whether the tank is an 

improvement under the Act, but that it is also a relevant factor in the common 

law test for a structure.   
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[13] The appellant argues that the following factors are relevant to 

“affixation, or attachment to the land” and to the related concepts of 

“permanence and presence on a permanent foundation”: 

 The tank is not affixed to the land in any way. 

 It is not assembled on site. 

 It would not be taken from the site by way of piecemeal 

dismantling or destruction. 

 The tank is not on a permanent foundation. 

 It is located at some distance from the building. 

 It was brought to and would be taken from the site on a flatbed 

trailer. 

 It is not complex to assemble or disable the tank. 

 The tank is not used as one with the land and building.  

[14] The respondents both take the position that, despite it saying so, the 

Board did not actually disregard the element of affixation when determining 

whether the tank was a structure and whether it met the definition of 

improvement under the Act.  They argue that the Board’s reasons, read in 

context, demonstrate that it considered affixation but found that whether or 

not the tank was affixed to the land and to what degree were not determinative 

on the facts of this case.   

[15] The Assessor also argues that the Board properly addressed the 

threshold question of whether the tank is a structure.  Relying on Maple Leaf, 
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it says that there is no singular test at law for what constitutes a structure.  

Rather, the determination “calls for a fact-specific analysis of an indefinite list 

of factors, and it is the collectivity of the factors that is to be weighed before 

making a final determination”.  It also says that no single factor is 

determinative and that the Board correctly considered the factors relevant to 

the facts in this case. 

Standard of Review 

[16] Section 63 of the Act provides for an appeal to this Court with leave 

on a question involving the jurisdiction of the Board or a point of law.  

Therefore, this is a statutory appeal and the appellate standards of review 

apply (see Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 

SCC 65 at para 37).  Whether the Board considered the correct legal test is a 

question of law (see Canada (Director of Investigation and Research) v 

Southam Inc, [1997] 1 SCR 748 at para 35; and Winnipeg (City of) et al v 

Winnipeg Chinatown Development (1981) Corporation et al, 2022 MBCA 82 

at paras 15-17).  The appellate standard of review for questions of law is 

correctness (see Housen v Nikolaisen, 2002 SCC 33 at paras 8-9).   

Discussion 

[17] In its reasons and in accordance with the parties’ submissions, the 

Board focussed on whether the tank was a structure as the key issue in 

determining whether it fell within the meaning of improvement under the Act.  

In doing so, it stated that the Act directed it to disregard affixation and that it 

would not consider “extra-provincial cases that incorporate[d] the concept of 

a structure” (at para 54). 
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[18] I agree with the parties that whether or not the tank was affixed to 

the land and to what degree were relevant factors to be considered by the 

Board when determining whether the tank was a structure and met the 

definition of improvement in section 1(1) of the Act.  The Board’s statement 

to the contrary was wrong.  However, the question then becomes whether the 

Board, in fact, disregarded affixation and the other applicable common law 

factors in its analysis. 

[19] I am mindful that the Board’s reasons “must not be assessed against 

a standard of perfection” (Vavilov at para 91).  Moreover, as this is a statutory 

appeal, in my view, it is appropriate to adopt the same approach used when 

reviewing the reasons of a trial judge:  “appellate courts should not parse the 

reasons . . . in a line by line search for errors” (R v Chung, 2020 SCC 8 at 

para 13).  Rather, reasons should be “read as a whole, in the context of the 

evidence, the issues and the arguments” before the administrative body (ibid). 

[20] In my view, a fair reading of the Board’s reasons, read in context 

and as a whole, demonstrates that the Board applied the correct legal test and 

relevant common law factors when determining whether the tank was a 

structure and met the definition of improvement under the Act.  In making its 

findings as to whether the tank was a structure, it clearly considered whether 

the tank was affixed to the property and to what degree.   

[21] In rejecting the applicability of the extra-provincial cases, the Board 

stated the following:  “The [appellant’s] representatives present[ed] a number 

of extra-provincial cases that incorporate[d] the concept of a structure.  These 

cases were decided based on the governing legislation in those provinces, as 

such, and have not been considered by the Board” (at para 54).  
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[22] I agree with the appellant that the cases provide guidance regarding 

the relevant factors when determining whether something is a structure and 

meets the definition of improvement under the Act.  However, I do not agree 

that failing to consider these cases led the Board into error.  The Board was 

required to weigh the factors relevant to the determination to be made on the 

facts before it (see Maple Leaf at paras 91-94).  In my view, it did so. 

[23] The relevant factors argued by the appellant were all squarely before 

the Board and it took them into account.  The Board considered the manner in 

which the tank was brought to the site, what was required to make it fully 

functional, the construction of its foundation, the nature of its connection to 

the building and its degree of permanence.  The Board also considered the 

tank’s “substantial size” (at para 56); that it could not “be moved or removed 

without the assistance of machinery” (ibid); and that it was “not designed to 

be moved in the normal course of use and [was] not intended to be moved as 

long as the distribution center [was] operational” (at para 58).  In my view, 

these factors all relate to whether and to what degree the tank is affixed to the 

property.   

[24] Moreover, despite stating that the Act directed it to “disregard the 

question of whether a . . . structure [was] affixed to the land” (at para 53), it 

also stated, “[t]herefore, the [t]ank [could] be a structure, and therefore an 

improvement, without technically being affixed” (ibid) (emphasis added).  In 

addition, in reaching its conclusion about the meaning of the definition of 

improvement in section 1(1) of the Act, the Board wrote the following (at 

para 51): 

Therefore, the Board is persuaded by [counsel for the Assessor’s] 

interpretation that an “improvement” is a building, fixture or 
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structure that must be erected or placed in, on, over or under land, 

whether or not the building, fixture or structure is affixed to the 

land and whether or not it is capable of being transferred without 

special mention by a transfer of land. 

 

[emphasis added] 

[25] I agree with the respondents that all of the above demonstrates the 

Board did not entirely disregard affixation; rather, it concluded that affixation 

was relevant but not determinative as to whether the tank was an 

improvement.  In my view, this is the correct interpretation of the definition 

of improvement.  A plain reading of the definition of improvement in 

section 1(1) of the Act indicates that affixation to the land is a factor to be 

considered but that a building, fixture or structure can be an improvement 

even if there is a finding that it is not affixed to the land.  While the Board 

could have used clearer language, its reasons demonstrate it found that the 

tank was not “technically” affixed to the appellant’s land (at para 53) but, 

upon consideration of the relevant factors, it was a structure that fell within 

the definition of improvement.   

[26] Finally, I am not persuaded that, in the course of its analysis, the 

Board focussed on irrelevant considerations.  In my view, the Board’s use of 

the phrase “highest best use of the [p]roperty” (at para 59) refers to its finding 

on the evidence that the “primary function” of the facility was “storage and 

distribution of propane gas to end users” (at para 57) and its reliance on 

signage on the building was relevant to its understanding of the facility’s 

purpose.   

[27] To summarize, whether a structure is affixed to the land is relevant 

to determining whether it meets the definition of “improvement” under 
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section 1(1) of the Act.  Despite saying that the legislation directed it to 

disregard affixation, the Board made findings which demonstrate that it 

considered whether and to what degree the tank was affixed to the property.  

In making its findings, the Board also considered the relevant common law 

factors regarding whether the tank was a structure and met the definition of 

improvement.   

Conclusion 

[28] In the result, I am not persuaded that the Board committed any errors 

warranting appellate intervention.  I would dismiss the appeal with one set of 

costs to the Assessor based on Tariff B.  

 

 

 

leMaistre JA 

I agree: 

 

Monnin JA 

I agree: 

 

Pfuetzner JA 

 


