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PER CURIAM 

[1] This is a motion by the defendants/third parties Rory Loader and 

Sortepax Holdings Limited (the Loader defendants) pursuant to r 46.2 of the 

MB, Court of Appeal Rules (Civil), Man Reg 555/88R [the CA Rules], for a 

rehearing and/or clarification of the reasons for decision in these matters dated 

November 28, 2023.  At the appeal hearing, we granted the appeals and 

ordered that the motions be returned to the Court of King’s Bench for a new 

hearing before a different judge.  

[2] The Loader defendants now request clarification on the scope of the 

issues that were referred back to the Court of King’s Bench for a new hearing.   

[3] The parties have provided their positions in writing, and we are 

satisfied that neither an oral hearing nor further written argument is necessary 

to decide these matters (see the CA Rules, r 46.2(9)). 

[4] The Loader defendants argue that the new hearing in the Court of 

King’s Bench would include all three grounds for a stay of proceedings that 

were before the motion judge—namely, on the bases of lack of jurisdiction 

simpliciter, the doctrine of forum non conveniens, and/or the arbitration 

clauses in agreements between the parties.  

[5] The plaintiff/defendant Dalbir Bains and the plaintiff 10031670 

Manitoba Ltd. (the Bains plaintiffs) agree that the new hearing would include 

the issues of jurisdiction simpliciter and the application of the arbitration 

clause.  However, they take the position that the Loader defendants abandoned 

their motions for a stay on the basis of forum non conveniens when they did 

not raise it in their appeals or include it in their arguments, with the result that 
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that issue was concluded and they are not now at liberty to argue it at the new 

hearing.   

[6] Briefly, the Loader defendants had applied to the Court of King’s 

Bench for an order to stay the claims against them under s 38 of The Court of 

King’s Bench Act, CCSM c C280, and r 21.01(3)(a) of the MB, Court of 

King’s Bench Rules, Man Reg 553/88, on the bases that the Court had no 

jurisdiction over the subject matter of the actions due to lack of jurisdiction 

simpliciter, the doctrine of forum non conveniens, and/or the arbitration 

clauses in the agreements between them. 

[7] The motion judge declined to make any decision on any of the issues 

raised in the motions.  Instead, he set the motions, in their entirety, over to be 

determined “in the broader context of the trial”.  He specifically included the 

request for a stay on the basis of forum non conveniens in the order, stating 

“this is without prejudice to [counsel for the Loader defendants’] argument to 

bring up . . . the issue of what is the most convenient forum.”  

[8] While the Loader defendants focussed their appeals on the motion 

judge’s failure to make any determination on the issues of jurisdiction 

simpliciter and the effect of the arbitration clause, and they abandoned their 

appeals on the doctrine of forum non conveniens issues, we do not see that 

concession as an abandonment of their application for relief on the basis of 

forum non conveniens in the motions, themselves.  Rather, we see it as a 

recognition that a finding by this Court that the motion judge erred by failing 

to determine jurisdiction simpliciter would determine the appeals, in their 

entirety, because, without jurisdiction simpliciter, the motion judge had no 
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jurisdiction to make any decision regarding forum non conveniens or the effect 

of the arbitration clause. 

[9] For these reasons, the motion for a rehearing of the appeals is 

dismissed.  Our decision to order a new hearing applies to the motions, in their 

entirety, and that the new hearing will include the issues of jurisdiction 

simpliciter, the doctrine of forum non conveniens and the effect of the 

arbitration clause, as argued by the Loader defendants. 

[10] Costs on this motion will be in the cause. 
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