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NOTICE OF RESTRICTION ON PUBLICATION:  No press, radio or 

television report shall disclose the name or any information likely to identify 

any person involved in the proceedings as a party or a witness (see section 75(2) 

of The Child and Family Services Act, CCSM c C80). 

 

STEEL JA 

[1] This is an appeal from an order granted in May 2022 dismissing an 

application by the respondent M.E.F. (the mother) pursuant to section 45(3) 

of The Child and Family Services Act, CCSM c C80 (the Act) to terminate an 
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order of permanent guardianship made in May 2016 in favour of the petitioner 

(the agency) in connection with the mother’s three children, A., B. and C. 

[2] It is also an appeal of an order allowing the agency’s motion for 

summary judgment terminating the May 2016 permanent order as it relates to 

B. and C. and transferring the guardianship of these two children to A. and 

B.’s aunt and her husband (the foster family) pursuant to section 38(1)(b) of 

the Act. 

[3] The mother argues that the motion judge failed to consider evidence 

and/or misapprehended evidence. 

[4] She has also filed three motions for the introduction of further 

evidence.  The motions are supported by voluminous affidavits, which are, for 

the most part, repetitive.  More will be said on that issue later on in these 

reasons. 

[5] Prior to the permanent order being granted, the children had been in 

care pursuant to several temporary orders and the mother entered the 

Behavioural Health Foundation to deal with addiction issues. 

[6] The mother first challenged the 2016 permanent order of 

guardianship in 2018.  It was because of that challenge that the Court ordered 

a number of reports.  A parental capacity assessment was completed in 

June 2019.  Three other reports were also completed; a report by an 

attachment therapist in 2020, a report by the amicus curiae appointed to 

represent B.’s best interests and a guardianship assessment report conducted 

in November 2021. 
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[7] The parental capacity assessment recommended that the children 

remain permanent wards of the agency and continue to reside in their current 

placements, but that some contact between the children and their mother begin 

by letter before progressing to virtual visits and then supervised in-person 

visits.  The letters sent by the mother were inappropriate and attempts at visits 

did not go well. 

[8] The attachment therapist reported that she could no longer continue 

with attachment therapy as the mother had disengaged from the process.  The 

amicus curiae appointed to represent the best interests of B. recommended 

that the boy stay with the foster family.  The guardianship assessment 

recommended that the foster family be granted guardianship status and stated 

that B. and C. seemed to be well cared for and happy in their home. 

[9] The motion judge considered all the reports as well as affidavits 

from the social workers involved in the case.  All the reports confirmed that 

B. and C. were happy living with the foster family as they had been for many 

years.  B. has been living in the home since July 2014 and C. has been there 

since February 2021. 

[10] As well, the evidence indicated that, despite her best efforts, the 

mother’s mental health continued to be a concern and that she was not in a 

position to parent.  She continued to exhibit ongoing and concerning 

behaviour.  The affidavit from the social worker assigned to the case stated 

that the mother continued to make unsubstantiated allegations about the foster 

family, and continued to send multiple inappropriate emails to the supervisor 

and unrelated third parties.  She repeatedly told the children that the agency 
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would be returning them to her care, despite being directed not to do so by the 

agency. 

[11] As well, the mother has made significant allegations related to the 

care being provided to B. and C. in the foster home.  The affidavit of the social 

worker indicates that these allegations have continued to the date of the trial.  

The allegations were made to police, to the All Nations Coordinated Response 

(ANCR) and a variety of individuals.  None of the allegations have been 

substantiated and the agency has never received any information linking the 

foster family to any criminal activity or child abuse.  These allegations have 

repeatedly been investigated and determined to be unfounded.  As a matter of 

fact, the voluminous police reports indicate that, although the mother called 

police many times for a number of reasons, no charges were ever laid or action 

taken as a result of these calls with respect to the allegations involving the 

children and the foster family. 

[12] While a trial judge’s failure to consider relevant evidence will 

amount to an error of law, the decision to refuse to terminate the order of 

permanent guardianship and then to transfer that guardianship to the aunt is 

based on the best interests of the children and is a question of fact.  

Consequently, the standard of review is deferential and can only be interfered 

with if there is palpable and overriding error.  The mother had not presented 

any evidence of psychiatric intervention or evidence of third-party 

professionals or family that would indicate a change in her functioning since 

the time of the reports.  Consequently, the children continued to be in need of 

protection. 
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[13] The findings of the motion judge are based on a significant amount 

of affidavit evidence from four social workers and professionals.  The reports 

and affidavits outline the previous and current protection concerns with 

respect to the mother.  Both B. and C. advised amicus counsel and the worker 

that they enjoyed living with the foster family and wished to continue residing 

there. 

[14] The motion judge weighed all the evidence in coming to his decision 

and it is entitled to deference.  I see no error in law or fact. 

[15] In addition, I see no error in the granting of summary judgment 

pursuant to rr 20.03(1) and 70.18.1(2) of the MB, Court of King’s Bench 

Rules, MR 553/88.  Summary judgment in child protection proceedings is 

available, including proceedings for a permanent order of guardianship as well 

as where a transfer of guardianship is being sought pursuant to 

section 38(1)(b) of the Act (see Dakota Ojibway Child and Family Services et 

al v MBH, 2019 MBCA 91; and CFS Western MB v CDC and WDV et al, 

2020 MBQB 118).  The motion judge held that, in this case, given the reports 

and affidavits, the summary judgment motion could achieve a fair and just 

adjudication of the issues in a more expeditious and less expensive means than 

going to trial.  As well, he found that the mother had failed to establish a 

genuine issue for trial.  

Motions for Further Evidence 

[16] The Court of Appeal, in its discretion, may receive further evidence 

upon questions of fact (see section 26(3) of The Court of Appeal Act, CCSM 

c C240 (the CA Act)).  The test for the receipt of such further evidence has 

long been accepted to arise from the case of Palmer v The Queen, [1980] 
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1 SCR 759 at 775, regardless of whether the events occurred before the trial 

or after the trial and regardless of whether the motion arose in a criminal, civil 

or child protection proceeding.  The test attempts to balance the interests of 

the system in a just outcome with the need for finality and order in the 

administration of justice.  The test requires proof of four criteria, which are: 

1) the evidence could not have been obtained by the exercise of 

due diligence at the trial of the matter; 

2) the evidence is relevant in that it bears upon a decisive or 

potentially decisive issue; 

3) the evidence is credible in the sense that it is reasonably capable 

of belief; and 

4) the evidence is such that, if believed, it could have affected the 

result at trial. 

[17] The application of the Palmer test in a child protection proceeding 

was recently confirmed by the Supreme Court of Canada in Barendregt v 

Grebliunas, 2022 SCC 22, where Karakatsanis J noted (at para 4): 

 

In cases where the best interests of the child are the primary 

concern, the Palmer test is sufficiently flexible to recognize that it 

may be in the interests of justice for a court to have more context 

before rendering decisions that could profoundly alter the course 

of a child’s life.  At the same time, finality and order are critically 

important in family proceedings, and factual developments that 

occur subsequent to trial are usually better addressed through 

variation procedures. 
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(See also Winnipeg Child and Family Services v F (JM) and H (RJ), 2000 

MBCA 145.) 

[18] The affidavits filed in support of the motion are voluminous.  

However, a summary of the further evidence sought to be admitted from all 

three motions includes:  evidence regarding A. attempting suicide in the home 

of the foster family; evidence regarding B. attempting mass homicide and 

suicide via arson at his elementary school; evidence of alleged criminal 

activity and abuse in the home of the foster family; evidence regarding the 

mother’s accomplishments such as enrollment and performance in a program 

at Red River College; qualifications to provide services through Klinic; that 

she owns a business and that she owns her own home; transcripts of legal 

proceedings purporting to contain evidence that reunification was approved 

and that the biological father was removed as the father of record for A. and 

B. 

[19] Some of the material the mother desires to introduce was already 

before the motion judge, who commented: 

 

. . .   

[The mother] has clearly undertaken a great deal of programming; 

some of it quite recent, but not all of it.  It is very clear that the 

mother loves her children very much.  She includes evidence of 

negative drug tests, her attempts to have her children returned to 

her, photographs, proof of some employment, various emails of 

different types, proof of enrolment at Red River, proof of small 

business ownership and more. 

. . .  

 

[20] Some of the other evidence sought to be adduced was available to 

the mother to be introduced at the trial if due diligence had been exercised, 
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such as the evidence regarding A.’s suicide attempts while living in the foster 

home.  The fact that A. suffered from behavioural and mental health issues 

was before the motion judge in both the affidavit of the social worker and that 

of A. and B.’s aunt.  Some of the allegations are made with no specificity.  For 

example, the allegation that B. attempted mass homicide and suicide via arson 

at his elementary school does not indicate when this incident occurred and is 

not accompanied with any detail, or independent verification. 

[21] I accept that, in exceptional circumstances, the interests of justice 

may not be served by requiring due diligence to be demonstrated (see 

Barendregt at paras 70-71).  However, in those circumstances, the latter three 

criteria should still be complied with.  The evidence must still be relevant, 

credible and have some material bearing on the outcome.  Demonstrating that 

the evidence is credible is a condition precedent to the evidence being 

admitted (ibid at para 44).  Appellate court procedure does not allow for the 

same testing of evidence as would occur had the evidence been adduced at 

trial (ibid at para 46).  It is important to remember, as the Supreme Court 

indicated, that “[a]n appeal is not a retrial.  Nor is it licence for an appellate 

court to review the evidence afresh” (ibid at para 1). 

[22] So, with respect to all the evidence as to the programming and 

situational circumstances of the mother, much of it was already before the 

motion judge and the rest of it would not have affected the outcome of the 

trial.  The concerns of the motion judge were with respect to the mental health 

of the mother. 

[23] The other allegations are not reliable or credible.  It is not necessary 

for me to review each of the many, repetitive allegations made but, for 
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example, the mother maintains that reunification with her children was 

ordered in previous hearings before Dunlop J and Master Lee.  There is 

nothing in the pre-hearing dispositions of Dunlop J or in the transcripts of the 

hearings in front of Master Lee to substantiate this claim.  There is nothing in 

the record that supports any of the allegations she makes with respect to orders 

by either Dunlop J or Master Lee. 

[24] Further, she maintains that the agency supported reunification when 

the affidavit of the worker refers to reconciliation but not reunification.  She 

maintains that the children wish to visit her when the evidence from the 

affidavits and reports is to the contrary.  The evidence she wishes to enter of 

the police incident reports are simply copies of allegations she reported online 

to the police, none of which have been supported by any independent evidence 

and none of which were investigated further by police. 

[25] She wishes to introduce evidence that the foster home is unsafe and 

that the children are suffering in the home.  She makes numerous allegations 

against the foster parents of sexual abuse, violence, drug use and abuse and 

gang affiliation, none of them substantiated.  Not only were many of these 

allegations made previously and were before the motion judge but, also, the 

allegations by the mother resulted in an investigation by Rural and Northern 

Child and Family Services of the foster family’s own children.  The 

investigation concluded the allegations were unfounded. 

[26] I would not allow any of the further evidence sought to be 

introduced by the mother into evidence at this appeal. 
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Conclusion 

[27] It is obvious the mother loves her children.  She deserves credit for 

the many steps she has taken to overcome her traumatic childhood.  She 

completed numerous healing and sober living programs and has acquired 

stable housing.  However, concerns regarding her mental health continue to 

exist.  The best interests of the children must be paramount, despite the pain 

it will inevitably cause the mother.  The motion judge weighed all the evidence 

(which was substantial) and concluded that A.’s best interests are served by 

dismissing the mother’s motion to terminate the permanent order of 

guardianship in favour of the agency and B. and C.’s best interests are best 

served by terminating the permanent order of guardianship in favour of the 

agency and the transferring guardianship of B. and C. to their foster family. 

[28] I see no error of law or fact in the motion judge’s decision.  The 

motions to adduce further evidence and the appeals are dismissed. 

 

  

  

Steel JA 

 

I agree: 

 

Cameron JA 

 

I agree: 

 

Pfuetzner JA 

 


